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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,643 


LOCAL 164, LOCAL 1287, AND LOCAL 1010, each 
| affliated with the INTERNATIONAL BROTHER- 
HOOD OF PAINTERS, DECORATORS, AND PAPER- 
HANGERS OF AMERICA, AFL-CIO; AND THE 
INTERNATIONAL BROTHERHOOD OF PAINT- 
ERS, DECORATORS, AND PAPERHANGERS OF 
AMERICA, AFL-CIO; AND DAVID W. JOHNS, 
AGENT FOR LOCAL 164, 
Petitioners, 
v. 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


PREHEARING CONFERENCE STIPULATION 
Pursuant to Rule 38(k) of the Rules of this Court, the 
parties, subject to the approval of the Court, hereby stipu- 
late and agree as follows with respect to the facts, the 
issue, the contents of the Joint Appendix, and the dates for 
the filing of the briefs and Joint Appendix herein. 


I. 
The Facts 


Since 1945, A.D. Cheatham Painting Company,’ and 
Local 164? have been parties to collective contracts cover- 


1 Cheatham is a painting contractor with its principal place of business 
located in Jacksonville, Florida. During the calendar year 1958, Cheatham 
purchased and received from outside the State of Florida, goods valued 
at more than $50,000. No jurisdictional issue is presented. 

2 At all times material herein, Local 164 was the exclusive bargaining 
representative of the employees employed by Cheatham in the Jacksonville 
area. 
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oe eS 
ing all Journeymen painters and apprentices employed by 
the Company in the greater Jacksonville area. The latest 
of these agreements was entered into on June 1, 1957, and, 
by its terms, was scheduled to expire on May 31, 1959. 
Prior to the expiration of this contract, four bargaining 
sessions were conducted between Cheatham and Local 164. 
These meetings were held on May 19, 26, 28, and 30, 1959. 

Acting at these sessions as spokesman for Local 164 and 
upon instructions from the International, petitioner Johns 
submitted to the Company a proposed contract contain- 
ing two clauses which were not included in the contract 
proposals which Local 164 had submitted at the same time 
to other contractors in the area within its jurisdiction. 
These clauses provided as follows: 

Section 12: As a protection against possible viola- 
tions of the terms or conditions of this collective 
agreement, the undersigned agrees to post a bond of 
$5,000, which bond will be forfeited and paid to the 
Union in the event that it is found by the Joint Trade 
Board hereunder that said contractor has committed 
any substantial breach of this agreement or has failed 
to comply with any of the terms or conditions of em- 
ployment specified hereunder. 

Section 13: The Employer, signatory to this agree- 
ment, hereby stipulates and agrees that on all work 
pertaining to our trade, which he obtains in localities 
outside the jurisdiction of this agreement, he will 
employ three journeymen who are residents of, or 
are regularly employed in the area of the job or 
project for every supervisor, journeyman or appren- 
tice that he employs from his home area or from areas 
outside of the location of said job or project.’ 


* Petitioners, pursuant to further stipulation (see infra, p. 4), agree 
to the entry by this Court of a consent decree with respect to that 
portion of the Board’s order relating to Section 13 of the proposed 
contract. Thus, the Board’s determination relating to the performance 
provision (Section 12) is the sole issue presented to this Court for 
review. 
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The Company agreed to accept all the other terms of 
the proposed contract, but refused to accept Sections 12‘ 
and 13. The Union, however, throughout the negotiations, 
insisted that these two provisions must be included in the 
contract. At the final meeting held on May 30, 1959, the 
Company requested that the expiration date of the con- 
tract scheduled to expire on the following day be extended. 
During the meeting, Johns referred this request to the 
International for decision. At the same time, Johns asked 
the Company to submit a counterproposal to Sections 12 
and 13. The Company, however, refused to do so until the 
question of the interim extension of the existing contract 
was resolved. Subsequently, the International refused 
permission to extend the contract beyond the May 31, 1959. 
expiration date. Thereupon, no counterproposal to Sec- 
tions 12 and 13 was made by the Company. 


Upon the expiration of the contract, the International 
directed that work stoppages be called on all the Company’s 
projects. Pursuant to these instructions, Locals 164, 1287, 
and 1010 struck the Company’s jobs in Jacksonville, Indian 
River City, and Orlando, Florida. 


On the basis of charges filed by the Company, the General 
Counsel, on July 16, 1959, issued a complaint alleging that 
petitioners, by insisting upon the inclusion of the aforesaid 
performance bond provision, had violated Section 8(b) (3) 
of the Act. On October 29, 1959, all the parties entered into 
a stipulation as to the facts ° necessary for a determination 


“Some agreements entered into between employers and subordinate 
bodies affiliated with the International contain provisions requiring the 
posting of monetary bonds by the employers to guarantee the discharge 
of certain contractual obligations. The amounts of such bonds range 
from $100 to $4,000. 

*The facts as set forth herein are in complete accord with the factual 
statement contained in the original stipulation. 
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of this matter. In this stipulation, the parties agreed to 
waive their rights to a hearing and to the issuance of a 
Trial Examiner’s Intermediate Report and Recommended 
Order. They further agreed that the Board might issue its 
Decision and Order based on the stipulated facts, as if 
the same facts had been adduced in an open hearing before 
a duly authorized Trial Examiner. 


On March 7, 1960, the Board issued its decision in this 
matter. Having concluded that a performance bond clause 
constituted a non-mandatory subject of bargaining, the 
Board held that petitioners, by conditioning contractual 
agreement upon the inclusion of such a provision in the 
contract, had violated the good faith bargaining require- 
ment imposed by Section 8(b) (3) of the Act. The Board’s 
order requires petitioners to cease and desist from “insist- 
ing . . . upon inclusion in the proposed contract of a clause 
requiring A. D. Cheatham Company to post a performance 
bond...” and, upon request, to bargain collectively with 
Cheatham. 


0. 
The Issue 


Whether petitioners were guilty of a failure to bargain 
in good faith by insisting, as a condition to agreement, that 


the collective bargaining contract must contain a provision 
requiring the Company to post a performance bond. 


i. 
The Joint Appendix 
The Joint Appendix shall consist of the Board’s Decision 
and Order, this stipulation, and this Court’s order thereon. 


The petitioners shall bear the expense of the printing of the 
Joint Appendix. 


5 
Prehearing Conference Stipulation 


Iv. 
Filing of Briefs 


Petitioners shall file their brief and the Joint Appendix 
in this Court on or before Sept. 30, 1960. Respondent’s 
brief shall be due 4 weeks after the receipt of petitioners’ 
brief, and petitioners may have 2 weeks in which to file a 
reply brief. 


Vv. 
Consent Decree 


The parties further stipulate that even if this Court 
should sustain petitioners’ position as to the validity of 
petitioners’ insistence on the performance bond clause—the 
sole question presented for review—the Court should enter 
a decree enforcing the Board’s entire order except for that 
portion of the order which has reference to petitioners’ 


insistence on the performance provision. If this Court 
should sustain the Board’s position on the performance 
bond, the parties stipulate that the order may be enforced 
in full. 


Washington 25, D.C., 
July 8, 1960. 
: Herzert S. THatcHeEs, 

Counsel for Petitioners. 


Washington 25, D.C., 
July 8, 1960. 
Marcer Matrer-PReEvost, 
Assistant General Counsel. 
National Labor Relations Board 
Counsel for Respondent. 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,643 


LOCAL 164, LOCAL 1287, AND LOCAL 1010, each affili- 
ated with the INTERNATIONAL BROTHERHOOD OF 
PAINTERS, DECORATORS, AND PAPERHANGERS 
OF AMERICA, AFL-CIO; AND THE INTERNA- 
TIONAL BOTHERHOOD OF PAINTERS, DECORA- 
TORS, AND PAPERHANGERS OF AMERICA, AFL- 
CIO; AND DAVID W. JOHNS, AGENT FOR LOCAL 
164, 

Petitioners, 
v. 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


SUPPLEMENTAL STIPULATION 


The parties hereto hereby stipulate that the Prehearing 
Conference Stipulation heretofore entered into is hereby 
amended by adding the following to footnote 4, page 2, of 
such Stipulation: 


The International and Local 164 state that they in- 
sisted upon including Section 12 because the Interna- 
tional was in possession of information, which it con- 
veyed to Local 164 and Johns, which information 
indicated to them that the Company had, in May 1958, 
while conducting a job in Watkinsville, Georgia, within 
the jurisdiction of Local 193, Brotherhood of Painters, 
Decorators and Paperhangers of America, AFL-CIO, 
Atlanta, Georgia, violated working rules and practices 
in effect within the jurisdiction of said Local 193, with 
which the Company had agreed to conform while con- 
ducting work within that jurisdiction. The Company 
states that no such violations occurred. 
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It is further stipulated and agreed that the Joint Appen- 
dix shall consist of those documents noted in the original 
Prehearing Conference Stipulation entered into July 8, 
1960, as well as this Supplemental Stipulation. 


Hersert 8. THATCHER 
Counsel for Petitioners 


September 16, 1960 


Marce, Matrer-Prevost 
Assistant General Counsel 
National Labor Relations 

Board Counsel for Re- 
spondent 
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Anited States of America 
BEFORE THE NATIONAL LABOR RELATIONS 
BOARD 


Locat 164, BrorserHoop or Parnters, Dec- 
ORATORS AND PAPERHANGERS OF AMERICA, 
AFL-CIO; InrernationaL BroTHERHOOD 
or Paxyrers, Decorators AND PAPER- 
Hancers or America, AFL-CIO; anp 
Dav W. Jouns, AGENT 


and 


A. D. CaearHam Parntixe Company 

Loca 1287, BroraerHoop or ParNTERs, 

Decorators AND PaAPERHANGERS OF AMER- 

1ca, AFL-CIO, anv IntERnaTIonaL 

BrorHerHoop or Parnters, Decorators 

anp PaperHancers or America, AFL- 

cio 

and 


A. D. Cagataam Parntrne Company 
Loca 1010, BrornerHoop or ParnTERs, 

Decorators AND ParERHANGERS OF AMER- 

rca AFL-CIO, anv LyrernationaL 

BroraerHoop or Paryrers, DECORATORS 

anp Parernancers or America, AF'L- 

cio 

and 


A. D. CxeatHam Parntryc Company 


DECISION AND ORDER 


Upon a charge in Case No. 12-CB-305 duly filed on Jane 
2, 1959, and a charge in Case No. 12-CB-307 and Case No. 
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12-CB-308 duly filed on June 11, 1959, and upon amended 
charges duly filed on July 16, 1959, by A. D. Cheatham 
Painting Company, herein referred to as the Company, the 
General Counsel for the National Labor Relations Board, 
by the Regional Director for the Twelfth Region, issued a 
consolidated complaint, dated July 16, 1959, and an order 
amending the complaint, dated September 22, 1959, against 
Local 164, Brotherhood of Painters, Decorators and Paper- 
hangers of America, AFL-CIO, Local 1010, Brotherhood of 
Painters, Decorators and Paperhangers of America, AFL- 
CIO, Local 1287, Brotherhood of Painters, Decorators and 
Paperhangers of America, AFL-CIO, International Broth- 
erhood of Painters, Decorators and Paperhangers of Amer- 
ica, AFL-CIO, (herein individually referred to as Local 
164, Local 1010, Local 1287, and the International, and 
collectively referred to as the Unions) and David W. Johns, 
alleging that Respondents had engaged and were engaging 
in certain unfair labor practices affecting commerce within 
the meaning of Section 8 (b) (1) (A), (2) and (3) of the 
Act. Copies of the charges, complaints and notices of hear- 
ing were duly served upon Respondents and the Charging 
Party. 

With respect to the unfair labor practices, the complaint 
alleged in substance that on and after May 18, 1959, the 
International and its Local 164, by David W. Johns, met 
with the Company for the purpose of negotiating collective 
bargaining agreement and, by proposing and insisting upon 
an agreement containing certain clauses, failed to bargain 
collectively with the Company and, further, that the Unions 
and Johns caused the employees of the Company to engage 
in strikes for the purpose of compelling the Company to 
enter into a collective bargaining agreement containing such 
clauses. The complaint further alleged that since, on or be- 
fore December 3, 1958, the Unions maintained in effect an 
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agreement with the Company (a) requiring membership in 
Local 164, Local 1287, Local 1010 or in any other local of 
the International as a condition of employment; (b) requir- 
ing clearance or referral by Local 164, Local 1287 and Local 
1010 as a condition of employment, and (¢) that since on 
or before December 3, 1958, employees of the Company 
have paid various monies to Local 164, Local 1287 and 
Local 1010 under the aforementioned agreement. 


On July 29, 1959, the International, Local 1287 and Local 
1010 filed an answer to the complaint and, on October 2, 
1959, an answer to the amended complaint; on July 30, 
1959, Local 164 and Johns filed an answer to the complaint 
and on September 29, 1959, an answer to the amended com- 
plaint, in which answers Respondents denied the material 
allegations of the complaint. 


Thereafter, on October 29, 1959, all the parties entered 


into a Settlement Stipulation as to those portions of the 
complaint relating to the allegedly illegal hiring provisions 
in the collective bargaining agreement between the Unions 
and the Company, subject to approval of the Board, provid- 
ing for the entry of a consent order by the Board and a con- 
sent decree by any appropriate United States Court of 
Appeals. As to these allegations in the complaint, the 
parties waived all further and other procedure before the 
Board to which they may be entitled under the Act, and 
the Rules and Regulations of the Board, and Respondents 
waived their right to contest the entry of a consent decree 
or to receive further notice of the application therefor. 


On October 29, 1959, all the parties entered into a further 
stipulation as to those portions of the complaint relating to 
the alleged unlawful refusal to bargain, providing in per- 
tinent part that the parties waive their rights to a hearing 
and to the issuance by the Trial Examiner of an Intermedi- 
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ate Report and Recommended Order. In lieu thereof, the 
parties stipulated that the entire record of this proceeding 
as to those portions of the complaint shall consist of the 
said Stipulation, the Stipulation of Fact, Order Consolidat- 
ing Cases, Complaint and notice of hearing, order amend- 
ing Complaint, Rescheduling Date and Place of Hearing, 
and Charges and First Amended Charges. The parties 
stipulated that the Board may find the Stipulation of Fact 
to be true and correct and agreed that the Board may make 
findings of fact, conclusions of law and may issue its De- 
cision and Order based thereon as if the same facts had 
been adduced in open hearing before a duly authorized 
Trial Examiner of the Board. 


By an order dated November 30, 1959, the Board trans- 
ferred this matter to, and continued it before, the Board. 


The aforesaid Settlement Stipulation is hereby approved 
and made a part of the record herein and the Decision and 
Order below is based, in part, on the provisions of the said 
Settlement Stipulation. 


Upon the basis of the aforesaid stipulations, and the 
entire record in the case, including the briefs filed by the 
Respondent, the General Counsel and the Charging Party, 
the Board makes the following: 


FINDINGS OF FACT 
1. The business of the Company 


1. A. D. Cheatham Painting Company is a painting con- 
tractor located in Jacksonville, Florida. During the calen- 
dar year 1958, the Company purchased and received from 
outside of the State of Florida goods valued at more than 
$50,000. We find that, at all times material herein, the Com- 


*Pursuant to Section 3 (b) of the National Labor Relations Act, the 
Board has delegated its powers herein to a three-member panel. 
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pany has been engaged in commerce within the meaning of 
the Act and that it will effectuate the policies of the Act to 
assert jurisdiction in this case. 


2. The labor organizations involved 


Local 164, Local 1287, Local 1010 and the International 
are labor organizations within the meaning of Section 2 (5) 
of the Act. We find that, at all times material herein, Re- 
spondent Johns acted as agent of Local 164 and the Inter- 
national and that Local 1287 and Local 1010 acted on their 
own behalf and also as agents of Local 164 and the Inter- 
national. 


3. The unfair labor practices 


All journeymen painters and apprentices employed by 
the Company in the city of J acksonville, Florida, its sub- 


urbs and surrounding area, but excluding office clerical em- 
ployees and supervisors within the meaning of the Act, con- 
stitute a unit appropriate for the purposes of collective bar- 
gaining within the meaning of Section 9 (b) of the Act. 


At all times material herein Local 164 was the representa- 
tive of a majority of the employees in the aforesaid unit, 
and, by virtue of Section 9 (a) of the Act, has been and is 
now the exclusive representative of all employees in said 
unit for the purposes of collective bargaining with respect 
to rates of pay, hours of employment and other conditions 
of employment. 


Since 1945, the Company and Local 164 have maintained 
in effect collective bargaining agreements covering all 
journeymen painters and apprentices employed by the Com- 
pany in the City of J acksonville, Florida, and in the sur- 
rounding area. The latest of these contracts was entered 
into on June 1, 1957, and was to expire on May 31, 1959. 
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Prior to the expiration of the contract, four bargaining 
meetings were held between the Company and Local 164. 
Acting at these sessions on behalf of Local 164 and upon 
instructions from the International, Johns submitted to the 
Company a proposed contract containing two clauses which 
were not included in the contracts which Local 164 had sub- 
mitted at the same time to other contractors in the area 
within its jurisdiction.. These clauses provided as follows: 


Section 12: As a protection against possible viola- 
tions of the terms or conditions of this collective agree- 
ment, the undersigned agrees to post a bond of $5,000, 
which bond will be forfeited and paid to the union ‘in 
the event that it is found by the Joint Trade Board 
hereunder that said contractor has committed any sub- 
stantial breach of this agreement or has failed to com- 
ply with any of the terms or conditions of employment 
specified hereunder. 


Section 13: The Employer, signatory to this agree- 
ment, hereby stipulates and agrees that on all work 
pertaining to our trade, which he obtains in localities 
outside the jurisdiction of this agreement, he will em- 
ploy three journeymen who are residents: of, or are 
regularly employed in the area of the job or project 
for every supervisor, journeyman or apprentice that he 
employs from his. home area or from areas outside of 
the location of said job or project. 


The Company was willing to accept all other terms of the 
proposed contract, but it refused to accept Sections 12 and 
13. Johns, however, insisted that these sections be included 
in the contract. At the final negotiation meeting held on 
May 30, 1959, a suggestion was made to extend the current 
contract without any change but. Johns referred this to the 
International. ‘When Johns and counsel for Local i64 asked 
the Company to submit » counterproposal to Section 12 and 
13, the Company, refused to do so.until the question of ex- 


tending the existing contract -was resolved. 
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Subsequently, the International refused permission for 
the extension of Local 164’s contract with the Company and 
no counterproposal to Sections 12 and 13 was in fact made 
by the Company. Upon expiration of the contract on May 
31, 1959, the International directed that work stoppage be 
called on all the Company’s jobs. Thereupon, Local 164 
directed a work stoppage at the Company’s job in J ackson- 
ville, Florida; Local 1287 directed a work stoppage at the 
Company’s job near Indian River City, Florida; and Local 
1010 announced a strike at the Company’s two jobs in Or- 
lando, Florida. These work stoppages were still in effect at 
the time the parties entered into the aforesaid stipulation. 


4. Contentions and Concluding Findings 


The General Counsel contends that the subject matter of 
Sections 12 and 18—the posting by the Company of a per- 
formance bond and the residence requirements for em- 
ployees hired by the Company on other jobs—are not man- 
datory subjects for bargaining under Section 8 (d) of the 
Act, and, consequently, Local 164’s refusal to enter into an 
agreement unless it contained these sections, and the con- 
duct of the other Respondents in support of such refusal, 
violated Section 8 (b) (3) of the Act.” As the parties agree 
that Respondents insisted that Section 12 and 13 be included 
in the proposed contract, the only question before us is 
whether the subject matter of these sections is within the 
phrase “wages, hours and other terms and conditions of 
employment,” which are the only subjects for mandatory 
bargaining under Section 8 (d) of the Act. 


(a) The Performance Bond: The proposed Section 12 
requires the Company to post a $5,000 performance bond 


2 Wooster Division of Borg-Warner v. National Labor Relations Board, 
356 U. S. 342, affirming 113 NLRB 1288. 
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which would be forfeited to the Union if the Company com- 
mits and a “substantial” breach of contract. Respondents 
maintain that this section is designed to make certain that 
the Company will fulfill its obligations under the contract 
and is therefore a mandatory subject for bargaining under 
Section 8 (d). While Respondents recognize that the Board, 
in many cases,* has held that an employer’s insistence that 
a union post a performance bond as a condition to the ex- 
ecution of a contract constitutes a violation of Section 8 (a) 
(5), they attempt to distinguish those cases on the ground 
that a union, unlike an employer, has no other means to 
effectuate disciplinary action in the event of a contract 
breach.* However, the Board has also held that a union’s 
insistence on a proposal that the employer post a perform- 
ance bond violates Section 8 (b) (3).° In light of these pre- 
cedents, we find that Local 164, Johns and the Internation- 
al,* by insisting on Section 12 as a condition to Local 164’s 
entering into a contract with the Company, violated Section 


8 (b) (3) of the Act and that Respondents, the Interna- 
tional and its 3 locals involved herein, by engaging in a 
strike against the Company in order to compel the Com- 


* The first of these was Jasper Blackburn Corporation, 21 NLRB 1240, 
and the most recent Cosco Products Company, 123 NLRB No. 91. 

‘Respondents also point to.the fact that many locals affiliated with the 
International have entered into agreements which require employers to 
post performance bonds. It is clear under the Borg-Warner decision, 
however, that parties may voluntarily agree to a clause which is not a 
mandatory subject of bargaining. Therefore, the fact that the performance 
bond requirement may have been included in other agreements is no 
evidence that it is a compulsory subject of bargaining within the compass 
of Section 8 (d). 

“International Brotherhood of Teamsters et al. (Conway’s Express), 
87 NLRB 972. 

"While it does not appear that the International was a party to Local 
164’s agreement with the Company, we find that, since the International 
instructed Local 164 and Johns to insist upon Sections 12 and 13, it was, - 
together with Local 164 and Johns, jointly responsible for the unlawful 
refusal to: bargain. See United Marine Division Local 333, et al. (New 
York Shipping Association), 107 NLRB 686, 712. 
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eS SS 
pany to accept Section 12, violated Section 8 (b) (3) of 
the Act. 


(b) The Residence Requirement: The proposed Section 
13 requires that, in performing work “pertaining” to the 
trade of Local 164s members in a locality outside the 
jurisdiction of the agreement, the Company employ three 
journeymen from that locality for every supervisor, 
journeyman or apprentice employed from other areas. 
Respondents contend that the purpose of this section is 
to prevent the Company from “ondercutting” wages, hours 
and employment conditions in other areas by maintaining 
the “numerical superiority of local workers.” The Board 
has held’ that a union unlawfully refused to bargain as a 
matter of law by insisting that any agreement reached cover 
employees in a unit different from that for which the union 
was the statutory representative. In effect, the proposed 
Section 13 imposes residence requirements for employees 
of the Company outside the appropriate unit and not repre- 
sented by Local 164. In view of the fact that the subject 
matter of the proposed Section 13 relates to the conditions 
of employment of employees outside the unit represented 
by Local 164 and is therefore not a mandatory subject of 
bargaining, we find that Local 164, Johns and the Inter- 
national, by insisting on Section 13 as a condition to Local 
164’s entering into a contract with the Company, and the 
International and its three locals involved herein, by 
engaging in a strike against the Company to compel the 
Company to accept Section 13, violated Section 8 (b) (3) 
of the Act. 


* International Longshoreman’s Association (New York Shipping Asso- 
ciation, Inc.), 118 NLRB 1481, enf. den. on other grounds, 45 LRRM 
2551 (C. A. D.C.) Cf. Local 19, International Brotherhood of Longshore- 
men, AFL-CIO (Chicago Stevedoring Co., Inc.), 125 NLRB No. L 
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5. The remedy 

Having found that the Respondents have engaged in 
certain unfair labor practices, we shall order that they 
cease and desist therefrom and take certain affirmative 
action which we deem necessary to effectuate the policies 
of the Act. 

We have found that by insisting as a condition to Local 
164’s entering into a contract with the Company that Sec- 
tions 12 and 13, quoted above, be included in the contract, 
Local 164, Johns and the International have refused to bar- 
gain collectively with the Company as required by the Act. 
As the means by which such refusal to bargain may be 
remedied, we shall order that Local 164, upon request, 
bargain collectively with. the Company and, if an under- 
standing is reached, embody such understanding in a signed 
agreement. We shall also order that Local 164 and Johns 
cease and desist from insisting, as a condition to Local 164’s 
entering into a contract, upon the above quoted Sections 
12 and 13 or upon any other proposal not involving terms 
and conditions of employment, and that Respondent Inter- 
national cease and desist from instructing Local 164 and 
Johns to insist, as a condition to Local 164’s entering into 
a contract, upon the above-quoted Sections 12 and 13. or 
upon any other proposals not involving terms and condi- 
tions of employment.* 


* Wooster Division of Borg-Warner Corporation, 113 NLRB 1288, 1297, 
enf’d 356 U. S. 342. The General Counsel, citing Sheet Metal Workers 
Union Local 65 (Inland Steel Products Company), 120 NLRB 1678, 
sought, as an additional remedy, an order requiring Respondents to enter 
into an agreement with the Company without Sections 12 and 13. In 
that case, the Board found that the respondent had violated Section 8 (b) 
(3) of the Act when its representative refused to sign an agreement whose 
terms had already been agreed upon. Here, however, Respondent’s un- 
lawful action consisted not in refusing to sign an agreement which had 
been accepted by it but rather in insisting on incorporating certain clauses 
in an agreement which was not acceptable without those’ clauses. 
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SS Ee 
We shall also order in the International and its 3 locals 
to cease and desist from engaging in a strike in order to 
compel the Company to agree to the above quoted Sections 
12 and 13 in its contract negotiations with Local 164. 


CONCLUSIONS OF LAW 


1. Local 164, Local 1287 and Local 1010, Brotherhood of 
Painters, Decorators and Paperhangers of America, AFL- 
CIO, and the International Brotherhood of Painters, 
Decorators and Paperhangers of America, AFL-CIO, are 
labor organizations within the meaning of Section 2 (5) 
of the Act. 


2. At all times material herein, David W. Johns, Local 
1010 and Local 1287 acted as agents for the aforementioned 
Local 164 and for the International Brotherhood of Paint- 
ers, Decorators and Paperhangers of America, AFL-CIO. 


3. A. D. Cheatham Painting Company is engaged in 
commerce within the meaning of Section 2 (6) and (7) of 
the Act. 


4, All journeymen painters and apprentices employed by 
the A. D. Cheatham Painting Company in the City of 
Jacksonville, Florida, its suburbs and surrounding area, 
excluding office clerical employees and supervisors within 
the meaning of the Act, constitute a unit appropriate for 
the purposes of collective bargaining within the meaning 
of Section 9 (b) of the Act. 


5. At all times material herein, Local 164 was the repre- 
sentative of a majority of the employees in the aforesaid 
unit, and, by virtue of Section 9 (a) of the Act, has been 
and is now the exclusive representative of all employees in 
the aforesaid unit for the purposes of collective bargaining 
with respect to rates of pay, hours of employment and 
other terms and conditions of employment. 


19 
Decision and Order 


6. By insisting, as a prerequisite to reaching an agree- 
ment on a contract, that the Company include therein Sec- 
tion 12, petitioner Local 164, Johns and petitioner Interna- 
tional engaged in unfair labor practices in violation of 
Section 8 (b) (3) of the Act; and, by engaging in a strike 
with the object of compelling the Company to include that 
section, the petitioners also engaged in unfair labor prac- 
tices in violation of Section 8 (b) (3) of the Act. 


7. The aforesaid unfair labor practices having occurred 
in connection with the Company’s business, as set forth 
above, have a close, intimate and substantial relation to 
trade among the several states, and substantially affect 
commerce within the meaning of Section 2 (6) and (7) of 
the Act. 


ORDER ° 


Upon the basis of the above findings of fact, the Settle- 
ment Stipulation and the entire record in this case, and 
pursuant to Section 10 (c) of the National Labor Relations 
Act, as amended, the National Labor Relations Board 
hereby orders that: 


1. The Respondents David W. Johns, and Locals 164, 
1287, and 1010 of the Brotherhood of Painters, Decorators 
and Paperhangers of America, AFL-CIO, and their officers, 
agents, successors and assigns shall: 


a. Cease and desist from: 


(1) Restraining or coercing employees of A. D. Cheat- 
ham Painting Company, or any other employer over whom 
the Board would assert jurisdiction, in the exercise of the 


* Paragraph 1 of this Order with all its subsections is pursuant to the 
Settlement Stipulation of the parties herein. The remainder of the Order 
is pursuant to the Decision herein with respect to the issues raised by the 
parties’ Stipulation of Fact. 
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rights guaranteed in Section 7 of the National Labor Rela- 
tions Act; 

(2) Causing or attempting to cause A. D. Cheatham 
Painting Company, or any other employer over whom the 
Board would assert jurisdiction, to discriminate against 
any employees in regard to the hire or tenure of employ- 
ment, or any term or condition of employment, in violation 
of Section 8 (a) (3) of the Act; 

(3) Performing, maintaining in effect, or enforcing any 
agreement, understanding or practice with A. D. Cheatham 
Painting Company, or with any employer over whom the 
Board would assert jurisdiction, which requires member- 
ship in Local 164, Local 1287, Local 1010, or in any other 
local of Respondent International as a condition of employ- 
ment; 

(4) Performing, maintaining in effect, or enforcing any 
exclusive hiring agreement, understanding or practice with 


A. D. Cheatham Painting Company, or with any employer 
over whom the Board would assert jurisdiction, which is an 
unlawful manner requires clearance or referral by Local 
164, Local 1287 or Local 1010 as a condition of employment. 


b. Take the following affirmative action in order to effec- 
tuate the policies of the National Labor Relations Act: 

(1) Reimburse to the employees of A. D. Cheatham 
Painting Company the dues, fees, and assessments which 
they have paid to Local 164, as a condition of employment, 
during the period from December 2, 1958, through June 1, 
1959; to Local 1287 as a condition of employment during 
the period from December 9, 1958 through June. 1, 1959; 
and to Local 1010 as a condition of employment during the 
period from December 9, 1958 through June 1, 1959 ; 

(2) Preserve for a period of two years from the date 
this stipulation is approved by the Board, and make avail- 
able to the Board or its agents, upon request, for inspection 
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the out-of-work books, referral slips and all other records 
necessary to determine whether Local 164, Local 1287 
and Local 1010 are complying with the provisions of this 
Order; 


(3) Post immediately at their offices and meeting halls 
and all places where notices to members are customarily 
posted, copies of the Notice to All Members and Notice to 
All Employees attached hereto and marked “Appendix 
A.”*° Copies of the Notice to All Members and Notice to 
All Employees are to be furnished by the Regional Director 
for the Twelfth Region which, after being duly signed by 
Local 164, Local 1287 and Local 1010, shall be posted im- 
mediately upon receipt thereof and maintained for sixty 
(60) consecutive days in conspicuous places where notices 
to members are customarily posted. Reasonable steps shall 
be taken to insure that said notices are not altered, defaced 
or covered by any other material; 


(4) Mail to the Regional Director for the Twelfth Region 
signed copies of the said notice for posting, if A. D. Cheat- 
ham Painting Company is willing, at all jobs of A. D. 
Cheatham Painting Company, in places where notices to 
employees are customarily posted. Copies of said notice 
to be furnished by the Regional Director for the Twelfth 
Region shall, after having been signed by representatives 
of Local 164, Local 1287 and Local 1010 and by Johns, be 
forthwith returned to the Regional Director for such post- 
ing by A. D. Cheatham Painting Company; 


(5) Notify the Regional Director for the Twelfth Region 
in writing within ten (10) days from the date of this 


*In the event that this Order is enforced by a decree of a United 
States Court of Appeals, there shall be substituted for the words, “PUR- | 
SUANT TO A DECISION AND ORDER,” the words “PURSUANT TO 
A DECREE OF THE UNITED STATES COURT OF APPEALS, 
ENFORCING AN ORDER.” 
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Order what steps Local 164, Local 1287, and Local 1010 and 
Johns have taken to comply herewith. 


2. The Respondent, Local 164, Brotherhood of Painters, 
Decorators and Paperhangers of America, AFL-CIO, its 
officers, agents, including David W. Johns, successors and 
assigns, shall: 

a. Cease and desist from: 


(1) Refusing to bargain with A. D. Cheatham Painting 
Company with respect to rates of pay, wages, hours of 
employment or other conditions of employment in the fol- 
lowing appropriate unit: All journeymen painters and 
apprentices employed by A. D. Cheatham Painting Com- 
pany in the City of Jacksonville, Florida, its suburbs and 
surrounding area, but excluding office clerical employees 
and supervisors within the meaning of the Act; 


(2) Insisting in collective bargaining negotiations with 
A. D. Cheatham Painting Company upon inclusion in the 
proposed contract of a clause requiring A. D. Cheatham 
Painting Company to post a performance bond or @ clause 
containing residence requirements for employees of A. D. 
Cheatham Painting Company not represented by Local 164, 
or any other proposals not involving terms and conditions 
of employment of employees represented by it. 


b. Take the following affirmative action which the Board 
finds will effectuate the policies of the Act: 


Upon request, bargain collectively with A. D. Cheatham 
Painting Company with respect to rates of pay, wages, 
hours of employment, and other conditions of employment, 
and, if an understanding is reached, embody such under- 
standing in a signed agreement; 


3. The Respondent International Brotherhood of Paint- 
ers, Decorators and Paperhangers of America, AFL-CIO, 
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its officers, agents, successors and assigns, shall cease and 
desist from instructing Respondents, Local 164 and David 
W. Johns, to insist in collective bargaining negotiations 
with the A. D. Cheatham Painting Company upon inclusion 
in any proposed contract of a clause requiring A. D. Cheat- 
ham Painting Company to post a performance bond and 
a clause containing residence requirements for employees 
of A. D. Cheatham Company not represented by Local 
164, or any other proposals not involving terms and con- 
ditions of employment of employees represented by it. 

4. The Respondents, International Brotherhood of 
Painters, Decorators and Paperhangers of America, AF'L- 
CIO, and its Locals 164, 1287, and 1010, their officers, 
agents, successors, and assigns, shall: 

a. Cease and desist from causing, or engaging in, any 
work stoppage or strike against A. D. Cheatham Printing 
Company where an object of such work stoppage and strike 
is to compel the A. D. Cheatham Painting Company to 
enter into an agreement with Local 164 which includes a 
clause requiring the A. D. Cheatham Painting Company to 
post a performance bond or a clause containing residence 
requirements for employees of A. D. Cheatham Painting 
Company not represented by Local 164 or any other pro- 
posals not involving terms and conditions of employment 
of employees represented by it. 

b. Take the following affirmative action which the Board 
finds will effectuate the policies of the Act: 

(1) Post at their respective business offices copies of 
the applicable notices attached hereto as Appendices B, 
C and D.* Appropriate copies of said notices, to be fur- 


* In the event that this Order is enforeed by a decree of a United States 
Court of Appeals, there shall be substituted for the words, “PURSUANT 
TO A DECISION AND ORDER,” the words “PURSUANT TO A DE- 
CREE OF THE UNITED STATES COURT OF APPEALS, ENFORC- 
ING AN ORDER.” 
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Order what steps Local 164, Local 1287, and Local 1010 and 
Johns have taken to comply herewith. 


2. The Respondent, Local 164, Brotherhood of Painters, 
Decorators and Paperhangers of America, AFL-CIO, its 
officers, agents, including David W. Johns, successors and 
assigns, shall: 

a. Cease and desist from: 


(1) Refusing to bargain with A. D. Cheatham Painting 
Company with respect to rates of pay, wages, hours of 
employment or other conditions of employment in the fol- 
lowing appropriate unit: All journeymen painters and 
apprentices employed by A. D. Cheatham Painting Com- 
pany in the City of Jacksonville, Florida, its suburbs and 
surrounding area, but excluding office clerical employees 
and supervisors within the meaning of the Act; 


(2) Insisting in collective bargaining negotiations with 
A. D. Cheatham Painting Company upon inclusion in the 
proposed contract of a clause requiring A. D. Cheatham 
Painting Company to post a performance bond or a clause 
containing residence requirements for employees of A. D. 
Cheatham Painting Company not represented by Local 164, 
or any other proposals not involving terms and conditions 
of employment of employees represented by it. 


b. Take the following affirmative action which the Board 
finds will effectuate the policies of the Act: 


Upon request, bargain collectively with A. D. Cheatham 
Painting Company with respect to rates of pay, wages, 
hours of employment, and other conditions of employment, 
and, if an understanding is reached, embody such under- 
standing in a signed agreement; 


3. The Respondent International Brotherhood of Paint- 
ers, Decorators and Paperhangers of America, AFL-CIO, 
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its officers, agents, successors and assigns, shall cease and 
desist from instructing Respondents, Local 164 and David 
W. Johns, to insist in collective bargaining negotiations 
with the A. D. Cheatham Painting Company upon inclusion 
in any proposed contract of a clause requiring A. D. Cheat- 
ham Painting Company to post a performance bond and 
a clause containing residence requirements for employees 
of A. D. Cheatham Company not represented by Local 
164, or any other proposals not involving terms and con- 
ditions of employment of employees represented by it. 

4. The Respondents, International Brotherhood of 
Painters, Decorators and Paperhangers of America, AFL- 
CIO, and its Locals 164, 1287, and 1010, their officers, 
agents, successors, and assigns, shall: 

a. Cease and desist from causing, or engaging in, any 
work stoppage or strike against A. D. Cheatham Printing 
Company where an object of such work stoppage and strike 
is to compel the A. D. Cheatham Painting Company to 
enter into an agreement with Local 164 which includes a 
clause requiring the A. D. Cheatham Painting Company to 
post a performance bond or a clause containing residence 
requirements for employees of A. D. Cheatham Painting 
Company not represented by Local 164 or any other pro- 
posals not involving terms and conditions of employment 
of employees represented by it. 

b. Take the following affirmative action which the Board 
finds will effectuate the policies of the Act: 

(1) Post at their respective business offices copies of 
the applicable notices attached hereto as Appendices B, 
C and D.“ Appropriate copies of said notices, to be fur- 


™ Tn the event that this Order is enforced by a decree of a United States 
Court of Appeals, there shall be substituted for the words, “PURSUANT 
TO A DECISION AND ORDER,” the words “PURSUANT TO A DE- 
CREE OF THE UNITED STATES COURT OF APPEALS, ENFORC- 
ING ORDER.” 
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nished by the Regional Director for the Twelfth Region, 
shall, after being duly signed by official representatives of 
the Respondents, International Brotherhood of Painters, 
Decorators and Paperhangers of America, AFL-CIO, and 
its Locals 164, 1287, and 1010, be posted by the respective 
Respondents immediately upon receipt thereof and be 
maintained by them for sixty (60) consecutive days there- 
after in conspicuous places, including all places where 
notices to their members are customarily posted. Reason- 
able steps shall be taken by Respondents to insure that said 
notices are not altered, defaced, or covered by any other 
material ; 


(2) Furnish to the Regional Director for the Twelfth 
Region signed copies of said Appendices B, C and D, for 
posting, the Company willing, at its place of business in 
Jacksonville, Florida, and at all its jobs, in places where 


notices to employees are customarily posted. Appropriate 
copies of said notices, to be furnished by the Regional 
Director for the Twelfth Region, shall, after being duly 
signed by official representatives of the Respondents, be 
forthwith returned to the Regional Director for such post- 
ing. 


(3) Notify the Regional Director for the Twelfth 
Region, in writing, within ten (10) days from the day 
of this Order what steps Respondents have taken to comply 
herewith. 


Dated, Washington, D. C. 


Boyd Leedom, Chairman 
Stephen S. Bean, Member 
John H. Fanning, Member 
Natrowat Lasor Retations Boarp 
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APPENDIX A 
NOTICE TO ALL MEMBERS 


and 
NOTICE TO ALL EMPLOYEES 
PURSUANT TO 
A DECISION AND ORDER 


of the National Labor Relations Board based upon a stipu- 
lation providing for a consent decree by the United States 
Court of Appeals, and in order to effectuate the policies 
of the National Labor Relations Act, as amended, we hereby 
notify our members, employees and applicants for employ- 
ment that: 


WE WILL NOT restrain or coerce employees of A. D. 
CHEATHAM PAINTING COMPANY, or any other 


employer over whom the Board would assert jurisdic- 
tion, in the exercise of the rights guaranteed in Section 
7 of the National Labor Relations Act. 


WE WILL NOT cause or attempt to cause A. D. 
CHEATHAM PAINTING COMPANY, or any other 
employer over whom the Board would assert jurisdic- 
tion, to discriminate against any employees in regard 
to the hire or tenure of employment, or any term or 
condition of employment, in violation of Section 8 (a) 
(3) of the Act. 


WE WILL NOT perform, maintain in effect, or en- 
force any agreement, understanding or practice with 
A. D. CHEATHAM PAINTING COMPANY, or with 
any employer over whom the Board would assert 
jurisdiction, which requires membership in LOCAL 
164, LOCAL 1287, LOCAL 1010, or in any other local 
of the INTERNATIONAL BROTHERHOOD OF 
PAINTERS, DECORATORS, AND PAPERHANG- 
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ERS OF AMERICA, AFL-CIO, as a condition of 
employment. 


WE WILL NOT perform, maintain in effect, or en- 
force any exclusive hiring agreement, understanding 
or practice with A. D. CHEATHAM PAINTING COM- 
PANY, or with any employer over whom the Board 
would assert jurisdiction, which in any unlawful 
manner requires clearance or referral by LOCAL 164, 
LOCAL 1287 or LOCAL 1010 as a condition of employ- 
ment. 


WE WILL reimburse to the employees of A. D. 
CHEATHAM PAINTING COMPANY the dues, fees 
and assessments which they had paid to LOCAL 164, 
as a condition of employment, during the period from 
December 2, 1958 through June 1, 1959; to LOCAL 
1287 as a condition of employment during the period 
from December 9, 1958 through June 1, 1959; and to 
LOCAL 1010 as a condition of employment during the 
period from December 9, 1958 through June 1, 1959. 


Locan 164, BrorHERHOOoD OF 
Panyters, Decorators anp Pa- 
PERHANGERS OF America, AF'L- 
CIO 

(Labor Organization) 

By 

(Representative) (Title) 


Davy W. Jonns 


Locan 1287, BrorHerHoop oF 
Parnters, Decorators AND Pa- 
PERHANGERS oF America, AF'L- 
CIO 

(Labor Organization) 


(Representative) (Title) 
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Locau 1010, BrorHerHoop oF 
Parnters, Decorators anp Pa- 
PERHANGERS oF America, AF'L- 
CIO 

(Labor Organization) 


(Representative) (Title) 


This notice must remain posted for 60 days from the date 
hereof, and must not be altered, defaced, or covered by any 
other material. 
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APPENDIX B 


NOTICE TO ALL MEMBERS 
and 
NOTICE TO ALL EMPLOYEES 
PURSUANT TO 
A DECISION AND ORDER 
of the National Labor Relations Board and in order to 
effectuate the policies of the National Labor Relations Act, 


as amended, we hereby notify our members, employees and 
applicants for employment that: 


WE WILL bargain, upon request, with A. D. CHEAT- 
HAM PAINTING COMPANY with respect to rates of 
pay, hours of employment or other conditions of em- 


ployment in the bargaming unit described below, and 
embody any understanding reached in a signed agree- 
ment. 


The bargaining unit is: All journeymen painters and 
apprentices employed by A. D. CHEATHAM PAINT- 
ING COMPANY in the City of Jacksonville, Florida, 
its suburbs and surrounding area, but excluding office 
clerical employees and supervisors within the meaning 
of the Act. 


WE WILL NOT insist in collective bargaining negotia- 
tions with the A. D. CHEATHAM PAINTING COM- 
PANY upon a clause requiring the A. D. CHEATHAM 
PAINTING COMPANY to post a performance bond 
or a clause containing residence requirements for em- 
ployees of A. D. CHEATHAM PAINTING COM- 
PANY not represented by Local 164 or any other pro- 
posal not involving terms and conditions of employ- 
ment of employees represented by Local 164. ; 
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Locan 164, Brorgernoop oF 
Parrers, Decorarors AND Pa- 
PERHANGERS oF America, AF'L- 
CIO 

(Labor Organization) 


(Representative) (Title) 


Davm W. Joxnns 


This notice must remain posted for 60 days from the date 
hereof, and must not be altered, defaced, or covered by any 
other material. 
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NOTICE TO ALL MEMBERS 


and 
NOTICE TO ALL EMPLOYEES 
PURSUANT TO 
A DECISION AND ORDER 


of the National Labor Relations Board and in order to 
effectuate the policies of the National Labor Relations Act, 
as amended, we hereby notify our members, employees, and 
applicants for employment that: 


WE WILL NOT instruct DAVID W. JOHNS or 
LOCAL 164, BROTHERHOOD OF PAINTERS, 
DECORATORS AND PAPERHANGERS OF AMER- 
ICA, AFL-CIO, to insist in collective bargaining nego- 
tiations with the Company upon a clause requiring the 
A. D. CHEATHAM PAINTING COMPANY to post a 
performance bond or a clause containing residence re- 
quirements for employees of A. D. CHEATHAM 
PAINTING COMPANY not represented by Local 164 
or any other proposal not involving terms and condi- 
tions of employment of employees represented by 
Local 164. 
INTERNATIONAL BROTHERHOOD OF 
Paryters, Decorators AND Pa- 
PERHANGERS oF AMERICA, AF'L- 
CIO 
(Labor Organization) 


Boy -sscsssossrsenscssssssocsensencnnsensensnscnonosoonoes 
(Representative) (Title) 


el 


This notice must remain posted for 60 days from the date 
hereof, and must not be altered, defaced, or covered by any 
other material. 
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APPENDIX D 


NOTICE TO ALL MEMBERS 
and 
NOTICE TO ALL EMPLOYEES 
PURSUANT TO 
A DECISION AND ORDER 


of the National Labor Relations Board and in order to 
effectuate the policies of the National Labor Relations Act, 
as amended, we hereby notify our members, employees and 
applicants for employment that: 


WE WILL NOT engage in or cause any work stoppage 
or strike against A. D, CHEATHAM PAINTING 
COMPANY where the object of such work stoppage or 
strike is to compel the A. D. CHEATHAM PAINTING 
COMPANY to enter into an agreement containing a 
clause requiring the A. D. CHEATHAM PAINTING 
COMPANY to post a performance bond or a clause 
containing residence requirements for employees of 
A. D. CHEATHAM PAINTING COMPANY not rep- 
resented by Local 164 or any other proposal not in- 
volving terms and conditions of employment of em- 
ployees represented by Local 164. 


InverwationaL BroTHerHoop oF 
Painters, Decorators anp Pa- 
PERHANGERS OF AMERICA, AF'L- 
CIO 

(Labor Organization) 


(Representative) (Title) 
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Locan 164, BroTHERHOOD OF 
Parvrers, DEcoRaTORS AND Pa- 
peRHANGERS of America, AF'L- 
CIO 

(Labor Organization) 


By. 
(Representative) (Title) 


Loca, 1010, BroraerHoop OF 
Parnters, Decorators AND Pa- 
PERHANGERS oF America, AF'L- 
CIO 

(Labor Organization) 


By. 
(Representative) (Title) 


Locan 1287, BrorHERHOOD OF 
Parsters, Decorators AND Pa- 
PERHANGERS oF America, AF'L- 
cIO 

(Labor Organization) 


a 


This notice must remain posted for 60 days from the date 
hereof, and must not be altered, defaced, or covered by any 
other material. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,643 


LOCAL 164, LOCAL 1287, AND LOCAL 1010, each affili- 
ated with the INTERNATIONAL BROTHERHOOD OF 
PAINTERS, DECORATORS, AND PAPERHANGERS 
OF AMERICA, AFL-CIO; AND THE INTERNA- 
TIONAL BROTHERHOOD OF PAINTERS, DECO- 
RATORS, AND PAPERHANGERS OF AMERICA, 
AFL-CIO; AND DAVID W. JOHNS, AGENT FOR 
LOCAL 164, 

Petitioners, 
Vv. 


NATIONAL LABOR RELATIONS BOARD, 


Statement of Question Presented 


This issue in this case was defined by the parties in a 
prehearing conference stipulation (J.A. 4). 

That issue is: 

1. Whether petitioners were guilty of a failure to bar- 
gain in good faith in violation of Section 8(b)(3) of the 
National Labor Relations Act by insisting, as a condition to 
agreement, that the collective bargaining contract contain 
a provision requiring the employer to post a performance 
bond. 


Jurisdictional Statement 
Statement of the Case 
I. Statement of the Facts Involved 
Il. Proceedings Before the National Labor Relations Board 


Statement of Points 


L A Union’s insistence as a condition of ultimate agree- 


ment that an employer post a performance bond does not 
in itself constitute bad faith bargaining in violation of 
Section 8(b) (3) of the Act 


. The Board, in attempting, in effect, to establish the sub- 
stantive terms of a collective agreement, has exceeded its 
POWELS. 6... cece cece eee ceeeee cece acer esate eee s tenes 


Conclusion. 
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3 ALR2d 990 


IN THE 


Bnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,643 


LOCAL 164, LOCAL 1287, AND LOCAL 1010, each affili- 
ated with the INTERNATIONAL BROTHERHOOD OF 
PAINTERS, DECORATORS, AND PAPERHANGERS 
OF AMERICA, AFL-CIO; AND THE INTERNA- 
TIONAL BROTHERHOOD OF PAINTERS, DECO- 
RATORS, AND PAPERHANGERS OF AMERICA, 
AFL-CIO; AND DAVID W. JOHNS, AGENT FOR 
LOCAL 164, 

Petitioners, 
v. 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


BRIEF FOR PETITIONERS 


Jurisdictional Statement 


This is a petition by Petitioners Local 164, Local 1287 
and Local 1010, each affiliated with the Brotherhood of 
Painters, Decorators, and Paperhangers of America, 
AFL-CIO, and the Brotherhood itself (hereinafter some- 
times called the “Petitioners” and sometimes collectively 
ealled the “Union”) seeking to review and set aside a 
portion of the Decision and Order (J.A. 8) of the National 
Labor Relations Board (hereinafter sometimes called the 
“Board”) issued against the Union on March 7, 1960, pur- 
suant to Section 10 (c) of the Labor-Management Relations 
Act, as amended, 61 Stat. 136, 29 U.S.C. Sec. 161 et seq. 
The portion of the Order here being appealed from pro- 
hibited the Union from insisting to the point of strike 
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action on the inclusion of a clause in a collective agree- 
ment requiring an employer to post a performance bond. 
In its answer and cross petition the Board requested en- 
forcement of this Order against Petitioners.’ 

The jurisdiction of this Court is based upon Section 
10 (f) of the Act. 


STATEMENT OF THE CASE 
I. 
Statement of the Facts Involved 


The facts upon which this Petition to Review are based 
are as found by the Board in its Decision and Order (J.A. 
11-18) and as set forth in the pre-hearing conference stipu- 
lation agreed to by the parties (J.A. 14). 

In essence, these facts, in respect to which there is no 
dispute, are as follows: 

Since 1945 Petitioner Local Union 164, a local union 
representing painters in the Jacksonville area, has had 
collective bargaining contracts with the A. D. Cheatham 
Painting Company, a painting contractor (hereinafter re- 
ferred to as the “Employer”), having its principal place of 
business in Jacksonville, Florida. The latest contract be- 
tween these parties, covering journeymen painters and ap- 
prentices, was executed on June 1, 1957 and ran until May 
31, 1959. Prior to the expiration of this contract, negotia- 
tions were commenced between the Company and Local 164. 
During the preceding contract, the Union had experienced 
difficulty with the Employer over alleged contract breaches, 
which breaches the Employer denied (J.A. 6). For this 
reason Local 164 submitted to the Employer a proposed 
contract clause which was not included in the contract pro- 


1 Petitioners agreed to the entry by this Court of a consent decree with 
respect to that portion of the Board’s Order relating to another provision 
of the proposed contract. Thus, the Board’s determination relating to the 
performance provision (Sec. 12) is the sole issue presented to this Court 
for review (J. A. 2, Footnote 3). 
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posals Local 164 had submitted at the same time to other 
contractors in the area. This clause provided: 

Section 12: As a protection against possible viola- 
tions of any of the terms or conditions of this collective 
agreement, the undersigned agrees to post a bond of 
$5,000, which bond will be forfeited and paid to the 
union in the event that it is found by the Joint Trade 
Board hereunder that said contractor has committed 
any substantial breach of this agreement or has failed 
to comply with any of the terms or conditions of em- 
ployment specified thereunder. 

The International Brotherhood of Painters and various 
of its affiliates had entered into similar agreements with 
various other employers throughout the country requiring 
such employers to post performance bonds in amounts 
ranging from $100. to $4,000 to guarantee the discharge 
of contractual obligations (J.A. 3). . 

Although other provisions of the contract were finally 
agreed to,? the employer refused to agree to any clause 
which required it to post a performance bond. The union 
continued to insist that Section 12 or a similar clause be 
incorporated in the contract, and negotiations finally broke 
down on the issue of requiring the Employer to post a bond 
at all, not on the amount or content of the bond, the Em- 
ployer never submitting a counter proposal as to Section 12 
(J.A. 3). The Union thereupon called work stoppages at 
all of the employer’s jobs in Florida, pursuant to which 
Petitioners Local 164 of Jacksonville, Local 1287 of Mel- 
bourne and Local 1010 of Orlando struck the Cheatham 
jobs in those areas. (J.A. 3, 14). 


II. 
Proceedings Before the National Labor Relations Board 


Thereafter, on the basis of charges filed against the 


2 The Employer and the Union also failed to agree on the inclusion of 
another clause (Section 13) relating to employment of painters by the Em- 
ployer in areas outside of Jacksonville, but this issue is not in this case, the 
union not contesting the Board’s Order thereon. All other portions of the 
collective agreement were agreed to. 
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Unions by the Company, the General Counsel of the Board 
issued a complaint against the Petitioners, alleging, inter 
alia, that they had violated Section 8 (b) (3) of the Act by 
insisting upon the inclusion in the contract of Section 12, 
the performance bond provision. On October 29, 1959, the 
parties entered into a stipulation as to the facts necessary 
for a determination of this matter wherein the parties 
waived their right to a hearing and to the issuance of a 
Trial Examiner’s Intermediate Report and Recommended 
Order. (J.A. 3-4.) On March 7, 1960, the Board issued its 
Decision and Order in which it held that the Union, solely 
by reason of the fact that it had conditioned contractual 
agreement on the inclusion of the performance bond pro- 
vision in the collective agreement, had not bargained in 
good faith in violation of Section 8 (b) (3) of the Act, the 
Board deeming such provision to be an improper or non- 
mandatory subject matter of bargaining under the Act. 
(J.A. 4, 15.) The Board’s Order required Petitioners to 


cease and desist from “insisting . . . upon inclusion in the 
proposed contract of a clause requiring A. D. Cheatham 
Company to post a performance bond . . -” and upon re- 
quest, to bargain collectively with Cheatham (J.A. 4, 19). 


Thereafter, the Union filed its Petition to Review the 
Board’s Order and the Board filed its answer to this Peti- 
tion and its Cross-Petition for enforcement of its Order. 


STATEMENT OF POINTS 
The Board erred in: 


1. Concluding that Petitioners’ insistence upon the bond- 
ing requirement as a condition of contract agreement con- 
stituted bad faith bargaining in violation of Section 8 (b) 
(3) of the Act; 

2. Concluding that a clause requiring an employer to 
post a bond to insure against substantial breaches of the 
collective agreement was not a mandatory subject matter 
for bargaining under the Act; and 
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3. Ordering the Petitioners to cease and desist from in- 
sisting upon a performance bond and to post notices to that 
effect. 


SUMMARY OF ARGUMENT 


The Board has exceeded its powers in this case when it 
directed the union not to bargain, to the point of insistence, 
that an employer, whom it claimed had breached a previous 
contract, post a performance bond as a means of insuring 
future compliance with the terms of the succeeding agree- 
ment. The Board also erred when it found the union guilty 
of bargaining in bad faith in violation of Section 8 (b) (3) 
of the Act on the sole basis of the union’s insistence on 
the bond. 


I 


Section 8 (d) of the Act declares the subject matters of 
collective bargaining to include “wages, hours and other 
terms and conditions of employment, or the negotiation of 
an agreement or any question arising thereunder....’. A 
bonding clause establishes as a condition of employment 
that employees can perform work under the collective 
agreement with complete assurance that they will be paid 
in full for that work and that the other conditions and 
terms of the collective agreement will be lived up to. The 
clause is similar to one which unions in the painting indus- 
try have on various other occasions negotiated with 
painting contractors with whom there have been contract- 
breach difficulties, and is a customary one in the construc- 
tion industry, as indeed it is in all industry. While the first 
concern of employees, and therefore of their bargaining 
representative, is that adequate wages, hours, seniority pro- 
tections and fringe benefits be negotiated, it is of equally 
great concern that these wages and conditions, once agreed 
to, be realized. The responsibility of a bargaining repre- 
sentative does not end with its negotiation of satisfactory 
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terms and conditions of work; it is also its responsibility to 
see to it that these terms be observed—that, if experience 
demonstrates the need, protections in this area be accorded, 
just as much as it is its job to see to it that protections 
be forthcoming in other areas, such as health and safety, 
which could not be termed strictly bread-and-butter issues. 
Tf, as here, it has been the union’s experience that the em- 
ployer has not lived up to its obligations in the past, then 
it is not only the right of the union but it is its duty to 
seek to obtain necessary protections. To say, as does the 
Board in this case, that insistence on such protections to 
the point of no agreement or to the point of strike action 
in and of itself constitutes bad faith on the part of the 
union is absurd, not only as a matter of common sense but 
in the light of employee need and industry practice. 


v1 


The Board’s position is even more difficult to understand 
when the purposes of the Act to prevent industrial strife 
are considered. The most practical and immediately effec- 
tive (from the union point of view) alternative to seeking 
the type of protection afforded by a performance bond 
would be for the union to insist upon the right to strike 
during the term of the collective agreement in the event 
of substantial employer breach thereof. The Board has 
many times held that the bargaining issue of a 
no-strike clause or the absence thereof in a collective agree- 
ment is a mandatory subject matter of bargaining under 
Section 8 (d) upon which the parties may insist to the 
point of impasse. See Shell Oil Co., 77 NLRB 1036. 
Surely the ultimate purpose of the Act is ignored and the 
Board acts anomalously when it gives a union the right to 
insist that the contract not contain a no-strike clause as a 
means of protecting against possible employer breaches of 
contract while at the same time it forbids a union from 
insisting upon a performance bond clause designed to 


7 


achieve that same protection. A preferable policy, and one 
more consistent with the dual purposes of the Act to pre- 
vent industrial strife and to afford the bargaining parties 
every latitude in their negotiations, would be to permit the 
parties full freedom to negotiate what contract protections 
each might think necessary, and to refrain from injecting 
itself into the bargaining process except where the subject 
matters of bargaining are forbidden under the Act, as, for 
instance, the closed-shop, the illegal-hiring arrangement, or 
the hot-cargo clause. 


Ii 


The Supreme Court of the United States has agreed with 
the foregoing concept of the Board’s function in this area. 
In NIRB v. American National Insurance Co., 343 US. 
395 (1952), that Court held that under Section 8 (d) of the 
Act Congress intended to give the bargaining parties great 


leeway in the choice of bargaining subjects each considered 
necessary to the protection of its interests, and held that 
the Board erred in finding an employer guilty of bargain- 
ing in bad faith merely because the employer insisted to 
the point of no agreement that a “management’s rights” 
clause for its protection be included in the collective agree- 
ment. In the more recent case of NLRB v. Borg-Warner, 
356 U.S. 342 (1958), the Court agreed with the Board that 
there might be some few and exceptional issues which in- 
volve purely the internal operation of one of the parties 
and thus were no business of the other party (in that case 
the employer’s insistence on a clause under which the 
union would be required to take a strike vote of its mem- 
bers prior to being permitted to strike), but at the same 
time it affirmed its concept of good faith bargaining as set 
forth in the American National Insurance case and stated 
that Section 8 (d) must be given a broad application so as 
to include any issues which sought to regulate the relation- 
ship between the bargaining parties. The Court there, as 


8 


in American National, warned the Board against intrusion 
into the bargaining process. That the Board has no 
function to suggest, approve or disapprove of any of the 
terms of the collective agreement other than those directly 
proscribed under the Act has been well established by the 
Supreme Court in other cases. See Local 24, Teamsters 
Union v. Oliver, 358 U.S. 283, 295, and Local 1976, United 
Brotherhood of Carpenters v. NLRB, 357 U.S. 93, 108. 


It is respectfully submitted that the Board had no power 
in this case to order that the union refrain from insisting 
on the inclusion of a performance bond clause in the 
collective agreement, and it erred when it found that the 
union had bargained in bad faith solely by reason of this 
insistence. 


ARGUMENT 


I 


A UNION’S INSISTENCE AS A CONDITION OF ULTI- 
MATE AGREEMENT THAT AN EMPLOYER POST A 
PERFORMANCE BOND DOES NOT IN ITSELF CON- 
STITUTE BAD FAITH BARGAINING IN VIOLATION 
OF SECTION 8 (b) (3) OF THE ACT. 


The issue in this case is a narrow one; whether a union 
ean ipso facto be declared guilty of a failure to bargain in 
good faith in violation of Section 8 (b) (3) of the Act 
when it insists to the point of strike action that the collee- 
tive bargaining contract contain a provision requiring an 
employer with which it deals to post a performance bond. 


1. 
The starting point is Section 8 (d). This Section speci- 
fies as follows: 


“(d) For the purposes of this section, to bargain col- 
lectively is the performance of the mutual obligation 
of the employer and the representative of the em- 
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‘aith with respect to wages, hours, and other terms 
and conditions of employment, or the negotiation of 
an agreement, or any question arising thereunder, and 
the execution of a written contract incorporating any 
agreement reached if requested by either party, but 
such obligation does not compel either party to agree 


to a proposal or require the making of a concession. .. a 
Section 8 (d) is implemented by Section 8 (b) (3) which 
makes it an unfair labor practice for a union “to refuse to 
bargain collectively with an employer.” Does the Union’s 
requirement of a performance bond fall within the con- 
templation of Section 8 (d), that is, is it sufficiently related 
to wages or employment conditions or questions arising 
thereunder so as to make the request a proper subject 
matter of bargaining and one which the Union can pursue 
to the point of strike? 


plorvess to meet at reasonable times and confer in good 


2. 


It is to be noted at the outset that the Board does not 
assert or find that the Union was guilty of “bad faith” as 
such or in the sense that its bargaining was a sham or a 
pretense; the record is clear that both of the parties spent 
many hours in negotiation and earnestly strove to con- 
vince each other of the merits of their repective positions, 
and that the Union insisted upon the performance bond 
clause because it honestly believed it to be an indispensable 
one and was not merely making the proposal as a means of 
avoiding any ultimate agreement. Rather the Board’s 
position is that insistence upon the clause to the point of 
strike action or to the point of bargaining impasse operated 
constructively to constitute bad faith because in the Board’s 
view, the clause was outside of the range of subjects set 
forth in Section 8 (d) concerning which bargaining must 
mandatorily be carried on. It should further be noted that 
the Board does not assert, nor could it, that the perform- 
ance clause is in any way illegal under the Act; rather, it 
admits that if the parties had voluntarily agreed to it, the 
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clause could have been made a part of the collective agree- 
ment and enforced according to its terms. 


3. 


The precise issue of whether a performance bond clause 
can be considered within the scope of Section 8 (d) has 
not as yet been determined by any court; this is a case of 
first impression. In two comparatively recent cases, how- 
ever, the Supreme Court of the United States has set forth 
the principles applicable to the Board’s concepts in this 
case. These cases are NLRB v. American National Insur- 
ance Company, 343 U.S. 395 (1952), and NLRB v. Wor- 
chester Borg-Warner, 356 U.S. 342 (1958). In those cases 
a majority of the Court somewhat hesitantly accepted the 
Board’s general concept that there may be some issues in- 
volving matters other than the relationship between the 
Union and the employees on the one hand and the employer 
on the other which issues could not be considered to be 
embraced under the general scope of mandatory subject 
matters of bargaining set forth under Section 8 (d), 
although permissive to the extent that they could not be 
insisted upon to the point of impasse. The Court 
made it quite clear, however, that the Board must allow 
considerable latitude to the respective bargaining parties 
to determine what subjects each considered sufficiently 
important to its interests to press to the point of insistence, 
and that it was not the function of the Board to pass upon, 
suggest, approve or disapprove of bargaining subjects 
other than those proscribed under law, such as the “closed 
shop” clause or the “hot cargo” clause. Before discussing 
and quoting from these two decisions, it will be helpful to 
indicate in what respects a performance bond clause can 
be considered within the broad range of subject matters 
considering which the parties must bargain under Section 
8 (d) of the Act. ; 
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4. 


A ‘union’s ‘insistence on a bonding clause is of course 
designed to protect the employees whom it represents 
against possible future violation by their employer of the 
various provisions of the collective agreement, including 
payment of wages prescribed in the agreement and observ- 
ance of working rules set forth therein, where, as in the 
present case, the union reasonably and in good faith fears 
that the employer may commit violations after the contract 
is signed. A union does not surrender Gr lose its respon- 
sibility under a collective bargaining contract ohce the bare 
matter of wages, hours, seniority and fringe benefits have 
been agreed upon. A bargaining representative can 
fulfill its obligations and responsibilities to the 
workers it represents only by seeing to it that 
the conditions contained in the collective agree- 
ment are observed. It can best do this, and at times can 
only do this, by requiring that the collective agreement 
contain a clause that the employer will post a bond to 
insure performance. The alternatives, strike action or 
law suit, are either too disruptive (let alone bringing about 
2 condition which it is the purpose of the Act to prevent), 
or too time consuming and expensive to be acceptable as 
a practicable matter, especially where there are grounds 
to believe that violations may oceur. If unions have the 
right to demand that the employer bargain over wages 
and other conditions, it must follow that they have the 
correlative duty to see that the wages that have been 
negotiated are in fact paid and that all conditions of 
employment are observed. It is to be noted that Section 
8 (d) speaks not only of the duty to negotiate respecting 
wages, hours and other terms of employment but also 
imposes this duty with respect to “any question arising 
thereunder.” Surely the question of whether an agreement 
will be observed in such a “question”; indeed it may be the 
most important single question and issue in the entire 
collective bargaining effort, for unless there is reason- 
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able means for assuring observance, the contract might 
just as well not have been entered into to begin with. 

‘As will be seen when the American Insurance and Borg- 
Warner decisions are examined, the touchstone of what 
constitutes a mandatory subject matter of collective bar- 
gaining under Section 8 (d) of the Act is whether such 
subject matter is one traditionally embraced in collective 
agreements and operates to govern or regulate in some 
way the relationship between the parties, that is, between 
the Union and its members on the one hand and the 
employer on the other. Only those few and exceptional 
jssues which deal only with matters which are the sole con- 
cern of only one of the bargaining parties, such as for 
instance the issue of whether a union should conduct a 
vote before striking, or in what manner corporate board 
of directors should conduct its meetings when considering 
labor relations issues, can be said not to be included with- 
in the broad scope of Section 8 (d). In situations where 2 
union has had negative experiences with an employer’s 
performance of his contractual obligations, it is not only 
the Union’s business but the Union’s duty to attempt to 
obtain safeguards in collective agreements against repe- 
tition of such experiences. A demand for a performance 
bond cannot be said to trespass upon an area which is 
solely the concern of the employer; rather it is a subject 
matter of bargaining which clearly governs or attempts to 
govern the relationship between the bargaining parties. 

It would hardly be argued that a painters union insist- 
ence on safe scaffolding or on protective devices for spray 
painting is any less a proper subject of collective bargain- 
ing than the coal miners insistence upon safety protections 
jn the mine, yet to these workers as to any other workers 
guarantees in questionable cases of strict contract ob- 
servance is no less important an item; none of 
these subject matters can be considered even in 
the nature of fringe items. It is no accident that the 
requirement of performance bonds in collective agreements 
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is an industry practice not only in the painting industry 
but also throughout industry, and particularly in the con- 
struction industry. 


5. 


The performance bond requirement as @ mandatory sub- 
ject of bargaining may well work both ways, that is, both 
unions and employers can so insist. The Board has 
declared a union insistence improper in only one other 
case in addition to this (Rabouin, d.b.a. Conway Express, 
87 NLRB 972) as compared to about half a dozen where 
the Board held it improper for an employer to insist 
on a bond from a union. It is possible, however, 
to draw a line at employer’s demands, at least 
where there is a justifiable fear of employer breaches, 
so that a union can be held to be free to press 
its demands for a bond to the point of no contract even 
though the employer can not. Unions, unlike employers, 
often have no other effective means to remedy substantial 
employer breaches other than through the device of a 
performance bond, but employers have immediate and 
quite effective remedies available in the event of employee 
breaches. For example, if employees do not perform their 
part of the collective agreement they may be immediately 
discharged. See NLRB v. Sands Mfg. Co. 306 U.S. 332. 
Should a union strike or otherwise fail to fulfill its obliga- 
tion or even should it send an unqualified workman to the 
job, it may be held liable in damages; the employer usually 
has the time and money to litigate. However, should an 
employer fail to pay the wage rate due under a contract, 
the union, even if it had the time and money, may well 
have no standing to sue on behalf of those whom it repre- 
sents, and each employee may be obligated to sue individ- 
ually. See Association of Westinghouse Salaried Em- 
ployees v. Westinghouse Electric Co. 348 U.S. 437. We 
have already indicated the reasons why strike action is 
not readily available because disruptive and inconsistent 
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with the purposes of the Act; an additional reason is that 
most agreements contain no-strike clauses so that unions 
ean use the strike weapon in case of employer breaches 
only at their extreme peril.’ 

Former Board member Houston, dissenting in the Con- 
way case, supra, has summarized the different considera- 
tions applicable to a union’s as distinguished from an em- 
ployer’s request for a performance bond: 


“J disagree with that portion of the majority opinion 
which concludes that the Union violated Section 8 (b) 
(3) of the Act by demanding, as a condition precedent 
to settling the strike, that Rabouin post a performance 
bond. The majority relies for its conclusion on cases 
in which, ‘in the converse situation,’ the Board has 
held that an employer refused to bargain in ood 
faith by requiring the labor organization with which 
it was bargaining to post a performance bond as a 
condition precedent to entering into a collective bar- 
gaining agreement. The situations are not synony- 
mous, however. In the present case, Rabouin had 
breached his collective bargaining agreement with the 
Union, and thereby brought about a strike. Rabouin 
had also, prior to the strike, issued worthless checks 
to his employees, so that they remain unpaid for 
periods of from 2 to 4 weeks, and at one time he had 
been in arrears $3,000 in wages. In September 1947, 
at the time of the strike, Rabouin owed other carriers 
between nine and ten thousand dollars. Therefore, as 
the majority concedes, the Union’s demand for a per- 
formance bond ‘was not wholly unreasonable.’ 

“This situation is in marked contrast with the cases 
in which the Board has condemned an employer’s de- 
mand that a union post a performance bond where the 


3 It would seem somewhat anomalous, considering that it is the principle 
purpose of the Act to preserve industrial peace, for the Board to hold 
that the subject matter of no-strike clauses or of no no-strike clauses 
constitute a mandatory subject matter for bargaining (Shell Oil Co. 77 
NLEB 1036) while at the same time holding to the contrary in respect to 
the union’s insistence upon a performance bond designed to give precisely 
the same protection that would be obtained if the union successfully 
resisted inclusion of the no-strike clause. 
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demand, as well as other circumstances, pointed clearly 
to a conclusion that the employer was not bargaining 
in good faith with the intention of consummating an 
agreement. For example, in Matter of Jasper Black- 
burn Products Corporation, 21 NLRB 1240 [6 LRR 
Man. 169], cited by the majority, the employer de- 
manded at the first bargaining conference that the 
union post a bond; and the only grounds for the em- 
ployer’s demand were ‘an asserted inability to sue the 
labor organization as such, and the possibility that 
another group might subsequently claim a majority.’ 
The Board concluded in that case that ‘Since the re- 
spondent had in 1937 stated its intention not to sign 
any agreement, and since none of the proposals ad- 
vanced either by the respondent, or by the Union, 
called for any performance whatsoever on the Union’s 
part, it would seem clear that the primary purpose 
of the respondent’s demand for a bond was to avoid 
the required fundamentals of collective bargaining’ 
(Emphasis added.) In the present case, however, the 
strike settlement agreement which the parties were 
negotiating contemplated the performance on Ra- 
bouin’s part of a number of provisions. Furthermore, 
the Union clearly did desire to reach an agreement and 
to settle the strike, but, in view of its past experi- 
ence with Rabouin, felt that it must demand, as a con- 
dition precedent to settling the strike, a performance 
bond as an assurance that Rabouin would not again 
violate his contract. Accordingly, I would find that 
the performance bond was proposed by the Union in 
good faith, and, therefore, that the Union did not 
thereby violate its duty to bargain as required by 
Section 8 (b) (3) of the Act... A, 

A bonding clause, such as the Union’s proposed Section 
12 in this case, is the only peaceful and practicable means 
under which the Union can obtain guarantees against em- 
ployer violations of the collective agreement. It would cer- 
tainly appear to be a preferable substitute to the taking of 
strike action because of contract breaches, yet the Board 
holds that while the Union can propose such a clause, it can- 
not continue to insist upon it if the employer refuses to 
accept the proposal. In so doing, the Board in effect closes 
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the door on effective collective bargaining on that subject, 
although its real function at least in respect to those sub- 
jects which the parties can discuss at all, is simply to lead 
the parties to that door and thereafter leave them to their 
own devices according to their convictions. 


6. 


The following expressions by the Supreme Court in the 
American National Insurance case and in the Borg-Warner 
case, supra, set forth the principles which govern the dis- 
position of this case. In the American N. ational Insurance 
case, the Court held that an employer’s insistence upon a 
so-called management rights clause to the point of refusing 
to sign an agreement unless that clause were included did 
not constitute a violation of Section 8 (a) (5) of the Act 
as found by the Board. In so holding it stated as follows: 


“In 1947, the fear was expressed in Congress that 
the Board ‘has gone very far, in the guise of determin- 
ing whether or not employers had bargained in good 
faith, in setting itself up as the judge of what conces- 
sions an employer must make and of the proposals and 
counterproposals that he may or may not make.’ <Ac- 
cordingly, the Hartley Bill, passed by the House, 
eliminated the good faith test and expressly provided 
that the duty to bargain collectively did not require 
submission of counterproposals. As amended in the 
Senate and passed as the Taft-Hartley Act, the good 
faith test of bargaining was retained and written into 
Section 8 (ad) of the National Labor Relations Act. 
That Section contains the express provision that the 
obligation to bargain collectively does not compel either 
party to agree to a proposal or require the making of 
a concession. 

“Thus it is now apparent from the statute itself that 
the Act does not encourage a party to engage in fruit- 
less marathon discussions at the expense of frank state- 
ment and support of his position. And it is equally 
clear that the Board may not, either directly or in- 
directly, compel concessions or otherwise sit in judg- 
ment upon the substantive terms of collective bargain- 
ing agreements. 
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“Second. The Board offers in support of the portion 
of its order before this Court a theory quite apart 
from the test of good faith bargaining prescribed in 
Section 8 (d) of the Act, a theory that respondent’s 
bargaining for a management functions clause as a 
counterproposal to the Union’s demand for unlimited 
arbitration was, ‘per se,’ a violation of the Act. ... 
“Tf the Board is correct, an employer violates the Act 
by bargaining for a management functions clause 
touching any condition of employment without regard 
to the traditions of bargaining in the particular indus- 
try or such other evidence of good faith as the fact 
in this case that respondent’s clause was offered as a 
counterproposal to the Union’s demand for unlimited 
arbitration. The Board’s argument is a technical one 
for it is conceded that respondent would not be guilty 
of an unfair labor practice if, instead of proposing a 
clause that removed some matters from arbitration, it 
simply refused in good faith to agree to the Union 
proposal for unlimited arbitration. The argument 
starts with a finding, not challenged by the court below 
or by respondent, that at least some of the matters 
covered by the management functions clause proposed 
by respondent are ‘conditions of employment’ which are 
appropriate subjects of collective bargaining under 
Sections 8 (a) (5), 8 (d) and 9 (a) of the Act. The 
Board considers that employer bargaining for a clause 
under which management retains initial responsibility 
for work scheduling, a ‘condition of employment,’ for 
the duration of the contract is an unfair labor practice 
because it is ‘in derogation of? employees’ statutory 
rights to bargain collectively as to conditions of em- 
ployment. 

“Conceding that there is nothing unlawful in including 
a management functions clause in a labor agreement, 
the Board would permit an employer to ‘propose’ such 
a clause. But the Board would forbid bargaining for 
any such clause when the Union declines to aecept the 
proposal, even where the clause is offered as a counter- 
proposal to a Union demand for unlimited arbitration. 
Tgnoring the nature of the Union’s demand in this case, 
the Board takes the position that employers subject to 
the Act must agree to include in any labor agreement 
provisions establishing fixed standards for work sched- 


18 


ules or any other condition of employment. An em- 
ployer would be permitted to bargain as to the content 
of the standard so long as he agrees to freeze a stand- 
ard into a contract. Bargaining for more flexible 
treatment of such matters would be denied employers 
even though the result may be contrary to common 
collective bargaining practice in the industry. The 
Board was not empowered so to disrupt collective 
bargaining practices. On the contrary, the term ‘bar- 
gain collectively’ as used in the Act ‘has been con- 
sidered to absorb and give statutory approval to the 
philosophy of bargaining as worked out in the labor 
movement in the United States.’ Order of R. Teleg- 
raphers v. Railway Express Agency, 321 U.S. 342, 346, 
88 L ed 788, 791, 64 S Ct 582 (1944). 


“Congress provided expressly that the Board should 
not pass upon the desirability of the substantive terms 
of labor agreements. Whether a contract should con- 
tain a clause fixing standards for such matters as work 
scheduling or should provide for more flexible treat- 
ment of such matters is an issue for determination 
across the bargaining table, not by the Board. If the 
latter approach is agreed upon, the extent of union 
and management participation in the administration 
of such matters is itself a condition of employment to 
be settled by bargaining. 


“Accordingly, we reject the Board’s holding that bar- 
gaining for the management functions clause proposed 
by respondent was, per se, an unfair labor practice. 
Any fears the Board may entertain that use of man- 
agement functions clauses will lead to evasion of an 
employer’s duty to bargain collectively as to ‘rates of 
pay, wages, hours and conditions of employment’ do 
not justify condemning all bargaining for management 
functions clauses covering any ‘condition of employ- 
ment’ as per se violations of the Act. The duty to 
bargain collectively is to be enforced by application of 
the good faith bargaining standards of Section 8 (d) 
to the facts of each case rather than by prohibiting 
all employers in every industry from bargaining for 
management functions clauses altogether. 


“Third. The court below correctly applied the statu- 
tory standard of good faith bargaining to the facts of 
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this ease. 1t held that the evidence, viewed as a whole, 
does not show that respondent refused to bargain in 
good faith by reason of its bargaining for a manage- 
ment functions clause as a counterproposal to the 
Union’s demand for unlimited arbitration. 


In the Borg-Warner case, supra the Supreme Court had 
oceasion to consider whether the following two employer de- 
mands constituted mandatory subject matters for bargain- 
ing under Section 8(d). The first demand would have re- 
quired the union to take a strike vote of its members before 
any strike could be called. The second demand would have 
required that the certified union representative of the em- 
ployer’s employees—in this case, the national union—not be 
a party to the collective agreement but that only the local be 
such party. The Supreme Court in a 5 to 4 decision, sus- 
tained the Board’s holding that these were not mandatory 
subject matters of bargaining. These demands, dealing as 
they did with the Union’s internal operations and the rela- 
tions between the employees and their union, are easily dis- 
tinguishable from the performance bond demanded of the 
Union in the instant case which sought to protect legitimate 
union interests alone and which did not seek to trespass 
upon management’s internal operations. In discussing Sec- 
tions 8 (d) and 8 (a) (5) (correlative to Section 8 (b) (3)) 
the Supreme Court had this to say: 


“Read together, these provisions establish the obliga- 
tion of the employer and the representative of its 
employees to bargain with each other in good faith 
with respect to ‘wages, hours, and other terms and 
conditions of employment... .’ The duty is limited 
to those subjects, and within that area neither party 
is legally obligated to yield. NLRB v. American Nat. 
Ins. Co. 343 US 395, 96 L ed 1027, 72 S Ct 824. As 
to other matters, however, each party is free to bar- 
gain or not to bargain, and to agree or not to agree. 
“The company’s good faith has met the requirements 
of the statute as to the subjects of mandatory bar- 
gaining. But that good faith does not license the em- 
ployer to refuse to enter into agreements on the ground 
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that they do not include some proposal which is not 
mandatory subject of bargaining. We agree with the 
Board that such conduct is, in substance, a refusal to 
bargain about the subjects that are within the scope 
of mandatory bargaining. This does not mean that 
bargaining is to be confined to the statutory subjects. 
Each of the two controversial clauses is lawful in itself. 
Each would be enforceable if agreed to by the unions. 
But it does not follow that, because the company may 
propose these clauses, it can lawfully insist upon them 
as a condition to any agreement. 


“Since it is lawful to insist upon matters within the 
scope of mandatory bargaining and unlawful to insist 
upon matters without, the issue here is whether either 
the ‘ballot’ or the ‘recognition’ clause is a subject within 
the phrase ‘wages, hours, and other terms and con- 
ditions of employment’ which defines mandatory bar- 
gaining. The ‘ballot’ clause is not within that defini- 
tion. It relates only to the procedure to be followed 
by the employees among themselves before their repre- 
sentative may call a strike or refuse a final offer. It 
settles no term or condition of employment—it merely 
calls for an advisory vote of the employees. It is not 
a partial ‘no-strike’ clause. A ‘no-strike’ clause pro- 
hibits the employees from striking during the life of 
the contract. It regulates the relations between the 
employer and'the employees. See NLRB v. American 
Nat. ins. Co. supra (348 US at 408, not 22). The 
‘ballot? clause, on the other hand, deals only with 
relations between the employees and their unions. It 
substantially modifies the collective-bargaining system 
provided for in the statute by weakening the inde- 
pendence of the ‘representative’ chosen by the em- 
ployees. It enables the employer, in effet, to deal with 
its employees rather than with their statutory repre- 
sentative. Cf. Medo Photo Corp. v. NLRB, 321 US 
678, 88 Led 1007, 64S Ct 830. 


“The ‘recognition’ clause likewise does not come within 
the definition of mandatory bargaining. The statute 
requires the company to bargain with the certified 
representative of its employees. It is an evasion of 
that duty to insist that the certified agent not be a 
party to the collective-bargaining contract. The Act 
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does not prohibit the voluntary addition of a party, 
but that does not authorize the employer to exclude 
the certified representative from the contract. 


Four of the Justices (Harlan, €lark, Whittaker, Frank- 
furter) were unable to agree with the Board’s distinction 
between ‘mandatory’ and ‘permissive’ subject matters of 
bargaining, and further stated that even if they were to 
agree, the subject matter of a strike ballot did not seem to 
them to be one concerning which the employer could not 
reasonably insist to the point of no agreement. Mr. Justice 
Harlan speaking for the minority stated in the foregoing 
respects as follows: 


“Preliminarily, I must state that I am unable to grasp 
a concept of ‘bargaining’ which enables one to ‘propose’ 
a particular point, but not to ‘insist? on it as a condi- 
tion to agreement. The right to bargain becomes 
illusory if one is not free to press & proposal in good 
faith to the point of insistence. Surely adoption of 
so inherently vague and fluid a standard is apt to in- 
hibit the entire bargaining process because of a party’s 
fear that strenuous argument might shade into forbid- 
den insistence and thereby produce a charge of an 
unfair labor practice. This watered-down notion of 
‘bargaining’ which the Court imports into the Act 
with reference to matters not within the scope of 
Section 8 (d) appears as foreign to the labor field as 
it would be to the commercial world. To me all of 
this adds up to saying that the Act limits effective 
‘bargaining’ to subjects within the three fields referred 
to in Section 8 (d), that is ‘wages, hours, and other 
terms and conditions of employment,’ even though the 
Court expressly disclaims so holding. 


°* * * * * * * * * 


“At the start, I question the Court’s conclusion that 
the ‘ballot? clause does not come within the ‘other terms 
and conditions of employment’ provision of Section 8 
(d). The phrase is inherently vague and prior to this 
decision has been accorded by the Board and courts 


an expansive rather than a grudging interpretation. 
Many matters which might have been thought to be 
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the sole concern of management are now dealt with 
as compulsory bargainin gtopics. E.g., NLRB v. J. H. 
Allison & Co. (CA6) 365 F2d 766, 3 ALR2d 990 (merit 
increases). And since a ‘no-strike’ clause is something 
about which an employer can concededly bargain to 
the point of insistence, see Shell Oil Co. 77 NLRB 1306, 
I find it difficult to understand even under the Court’s 
analysis of this problem why the ‘ballot’ clause should 
not be considered within the area of bargaining de- 
scribed in Section 8 (d). It affects the employer- 
employee relationship in much the same way, in that 
it may determine the timing of strikes or even whether 
a strike will occur by requiring a vote to ascertain 
the employees’ sentiment prior to the union’s decision. 
“Nonetheless I shall accept the Court’s holding that 
this clause is not a condition of employment, for even 
though the union would accordingly not be obliged 
under Section 8 (d) to bargain over it, in my view it 
does not follow that the company was prohibited from 
insisting on its inclusion in the collective bargaining 
agreement. In other words, I think the clause was a 
permissible, even if not an obligatory, subject of good 


faith bargaining. 


“The legislative history behind the The Wagner and 
Taft-Hartley Act persuasively indicates that the Board 
was never intended to have power to prevent good faith 
bargaining as to any subject not violative of the pro- 
visions or policies of those Acts. As a leading pro- 
ponent for the Wagner Act explained: 


“When the employees have chosen their organiza- 
tion, when they have selected their representatives, 
all the bill proposes to do is to escort them to the 
door of their employer and say, ‘Here they are, 
the legal representatives of your employees.’ 
What happens behind those doors is not inquired 
into, and the bill does not seek to inquire into it.” 
79 Cong Rec 7660. 


“These early intrusions of the Board into the sub- 
stantive aspects of the bargaining process became a 
matter of concern to Congress, and in the 1947 Taft- 
Hartley amendments to the Wagner Act, Congress took 
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steps to curtail them by writing into Section 8 (d) the 
particular fields as to which it considered bargaining 
e ° 


should be required. * . ° . 

The House Report on this bill, submitted by its spon- 
sor, noted that the suggested provision would require 
unions and employers to bargain collectively as to 
specified topics and would limit that area ‘.... to 
matters of interest to the employer and to the indi- 
vidual man at work’ HR Rep No. 245, 80th Cong, 1st 
Sess 7. In explaining the need for specifying the 
topics over which bargaining was mandatory, and 
thereby establishing ‘objective standards’ for the Board 
___ to follow, the Report contiues: 


“.... [T]he present Board has gone very far, in 
the guise of determining whether or not employers 
had bargained in good faith, in setting itself up 
as the judge of what concessions an employer must 
make and of the proposals and counterproposals 
that he may or may not make .. . [Discussion of 
Board cases]. 


“These cases show that unless Congress writes into 
the law guides for the Board to follow, the Board 
may attempt to carry this process still further and 
seek to control more and more the terms of collec- 
tive-bargaining agreements.” Id., at 19,20. 


“The Senate amendment to the House bill recast these 
rovisions to read in substantially the form of present 
ection 8 (d). That is, the Senate provisions con- 

tained no elaboration of compulsory bargaining topics, 

but used the general phrase: ‘wages, hours, and other 
terms and conditions of employment.’ In commenting 
on these changes, the managers of the House Confer- 
ence appended a statement to the House Conference 
Report which observed : 


“|. [T]he Senate amendment, while it did not 
prescribe a purely objective test of what consti- 
tuted collective bargaining, as did the House bill, 
had to a very substantial extent the same effect 
as the House bill in this regard, since it rejected, 
as a factor in determining good faith, the test of 
making a concession and thus prevented the Board 
from determining the merits of the positions of 
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the parties.” HR Conf Rep No. 510, 80th Cong, 
1st Sess 34. 


“The foregoing history evinces a clear congressional 
purpose to assure the parties to a proposed collective 
bargaining agreement the greatest degree of freedom 
in their negotiations, and to require the Board to re- 
main as aloof as possible from regulation of the bar- 
gaining process in its substantive aspects. 


<The decision of this Court in 1952 in NLRB v. Ameri- 
can Nat. Ins. Co. 343 US 395, 96 L ed 1027, 728 C 
824, supra, was fully in accord with this legislati/e 
background in holding that the Board lacked power /to 
order an employer to cease bargaining over a pa ic- 
ular clause because such bargaining under the Beard’s 
view, entirely apart from a showing of bad faith, con- 
stituted per see an unfair labor practice. There an 
employer insisted during negotiations upon the union’s 
acceptance of a ‘management functions’ clause which 
would vest exclusively in management during the 
period of the collective bargaining agreement the right 
to select, hire, and promote employees, to discharge for 
cause and maintain discipline, and to determine work 
schedules. The arguments advanced by the Board in 
that case in support of its conclusion that the employer 
had committed an unfair labor practice through its 
insistence on this clause were striking similar to those 
before us here. It was said that such a clause was 
Sn derogation of’ statutory rights to bargain given to 
the employees, and that insistence upon it was tanta- 
mount to refusal to bargain as to all statutory subjects 
covered by it. 


“But this Court, in reversing the Board, emphasized 
that flexibility was an essential characteristic of the 
process of collective bargaining, and that whether the 
topics contained in the disputed clause should be allo- 
cated exclusively to menagement and union ‘.... is an 
issue for determination across the bargaining table, 
not by the Board.” 343 US, at 409. It is true that 
the disputed clause related to matters which concededly 
were ‘terms and conditions of employment,’ but the 
broad rationale of the Court’s opinion undercuts an 
attempt to distinguish the case on any such ground. 
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‘Congress provided expressly that the Board should 
not pass upon the desirability of the substantive terms 
of labor agreements.... The duty to bargain collec- 
tively is to be enforced by application of the good faith 
bargaining standards of Section 8 (d) to the facts of 
each case....’ 343 US, at 408, 409. 


“T therefore cannot escape the view that today’s deci- 
sion is deeply inconsistent with legislative intention 
and this Court’s precedents. The Act sought to compel 
management and labor to meet and bargain in good 
faith as to certain topics. This is the affirmative re- 
quirement of Section 8 (d) which the Board is specifi- 
cally empowered to enforce, but I see no warrant for 
inferring from it any power in the Board to prohibit 
bargaining in good faith as to lawful matters not in- 
cluded in Section 8 (d). The Court reasons that such 
conduct on the part of the employer, when carried to 
the point of insistence, is in substance equivalent to a 
refusal to bargain as to the statutory subjects, but I 
cannot understand how this can be said over the Trial 
Examiner’s unequivocal finding that the employer did 


in fact bargain in ‘good faith,’ not only over the dis- 
puted clauses but also over the statutory subjects. 


“It must not be forgotten that the Act requires bar- 
gaining, not agreement, for the obligation to bargain 
©... does not compel either party to agree to a pro- 
posal or require the making of a concession.’ Section 
8 (d). Here the employer concededly bargained but 
simply refused to agree until the union would accept 
what the Court holds would have been a lawful con- 
tract provision: ~ It may be that an employer or union, 
by adamant insistence in good faith upon a provision 
which is not a statutory subject under Section 8 (d), 
does in fact require the other party to bargain over 
it. But this effect is traceable to the economic power 
of the employer or union in the circumstances of a 
given situation and should not affect our construction 
of the Act. If one thing is clear, it is that the Board 
was not viewed by Congress as an agency which should 
exercise its powers to aid a party to collective bargain- 
ing which was in an economically disadvantageous 
position. 
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“The most cursory view of decisions of the Board and 
the circuit courts under the National Labor Relations 
Act reveals the unsettled and evolving character of 
collective bargaining agreements. Provisions which 
two decades ago might have been thought to be the 
exclusive concern of labor or management are today 
commonplace in such agreements. The bargaining 
process should be left fluid, free from intervention of 
the Board leading to premature crystallization of labor 
agreements into any one pattern of contract provisions, 
so that these agreements can be adapted through col- 
lective bargaining to the changing needs of our society 
and to the changing concepts of the responsibilities of 
labor and management. What the Court does today 
may impede this evolutionary process. Under the 
facts of this case, an employer is precluded from at- 
tempting to limit the likelihood of a strike. But by 
the same token it would seem to follow that unions 
which bargain in good faith would be precluded from 
insisting upon contract clauses which might not be 
deemed statutory subjects with Section 8 (d).”’ 


7. 


The Circuit Courts of Appeal have held that manda- 
tory subjects for bargaining inelude rent rates of employer- 
owned housing, Lehigh Portland Cement v. NLRB 205 F2d 
821; profit sharing retirement plans, NLRB v. Black-Claw- 
son Company 210 F2d 523, stock purchase plans provid- 
ing for employer contributions, Richfield Oil Corp. 231 F2d 
717; and even the granting of Christmas bonuses, NLRB v. 
Niles-Bement-Pond Company 199 F2d 713. See annotation 
in 3 ALR 2d 990. If anything, it would appear in the 
instant case that the Union’s insistence on a performance 
bond, providing that the Employer in his relationship with 
the Union and his employees will fulfill his contractual 
commitments, is even more closely related to the subjects 
of wages, hours and working conditions than are those sub- 
jects above which the Courts of Appeal have upheld to be 
embraced as a mandatory subject of bargaining under 
Section 8 (d). 
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That the union’s requested bonding clause is one within 
or directly related to the broad field of bargaining as set 
forth in Section 8 (d) is further evidenced by the fact that 
the Federal Government has taken cognizance of the prob- 
lems occasioned by the refusal or neglect of employers to 
meet their contractual obligations to employees in the con- 
struction industry and has decreed that performance bonds 
for the protection of employees be posted in projects for 
the construction of federal buildings. In the Miller Act, 
40 USC 270 (a), 49 Stat 793, Congress provided that before 
any contract is awarded for public buildings or works 
worth over $2,000 a contractor must post a bond for “the 
protection of all persons supplying labor and material ...”. 
In view of the foregoing, it is incongruous for the Board to 
maintain that when a labor organization requires such a 
bond from a contractor in the construction industry there 
is a refusal to bargain in good faith. This is all the more 
true in view of the fact that performance bond clauses are 
customary throughout industry particularly in construc- 
tion. 


It is respectfully submitted that the Union’s request for 
a performance bond raises a bargaining issue cognizable 
under Section 8 (d) of the Act, and one which the Union 
can press to the point of no agreement. Such a bond 
establishes the “condition of employment” that em- 
ployees will be able to carry on their duties with positive 
assurance that they will be paid in full therefor, and that 
all of the conditions of the collective agreement will be met 
by their employer. It cannot be said that the bonding 
clause, customary in the painting and construction in- 
dustry, is clearly outside the range of industrial bargaining 
or outside the subject matter of Section 8 (d) so as to 
establish or constitute, in and of itself, a refusal to bargain 
in good faith. It regulates the relations between the em- 
ployer and his employees, and it was requested and insisted 
upon in entire good faith. There is nothing in the record in 
this case to support a finding that the Union did not 
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bargain in good faith. The Board erred in holding that 
Section 8 (b) (3) was violated. 


i. 


THE BOARD, IN ATTEMPTING IN EFFECT TO ES- 
TABLISH THE SUBSTANTIVE TERMS OF A COL- 
LECTIVE AGREEMENT, HAS EXCEEDED ITS 
POWERS 

It would appear that what the Board is really doing in 


this case is to inject itself into the bargaining process and 
to dictate the substantive terms of the collective agreement. 


Congress, the architect of National labor policy, fash- 
joned the National Labor Relations Act to promote free 
collective bargaining, such bargaining to be restricted only 
by the precise language of the Act itself. The terms, the 
proposals, the concessions, all the details of the bargain- 
ing process were to be left with the parties concerned; 


the “Board may not, either directly or indirectly, compel 
concessions or otherwise sit in Judgment upon the sub- 
stantive terms of collective bargaining agreements.” 
NLRB v. American National Insurance Company 343 US. 
404. 


Concededly, the Board could pass on whether or not a 
subject was illegal for bargaining, such as the closed shop. 
This is specifically proscribed by the Act in Section 8 (a) 
(3). That is not the situation before this court. The pro- 
posed bonding clause in this case is concededly legal. The 
Board has turned a legal subject for bargaining into 
a forbidden subject simply because one of the parties in- 
sisted upon it as a condition of agreement. The result 
is a direct intrusion by the Board into the bargaining 
process. By ordering the union herein not to insist on a 
performance bond, the Board has in practical effect dic- 
tated a substantive term of the contract. “The goal of fed- 
eral labor policy, as expressed in the Wagner and Taft- 
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Hartley Acts, is the promotion of collective bargaining; to 
encourage the employer and the representative of the em- 
ployees to establish, through collective negotiation, their 
own charter for the ordering of industrial relations, and 
thereby to minimize industrial strife.” Local 24, Teamsters 
Union v. Oliver, 358 U. S. 283, 295. What an agreement 
should contain “is an issue for determination across the 
bargaining table, not by the Board” (American Nat. Ins. 
Co., supra at 409) ; the parties “are to work out their agree- 
ment themselves” (Local 24, Teamsters Union v. Oliver, 
supra). The Board “has no general commission to police 
collective bargaining agreements and strike down contrac- 
tual provisions in which there is no element of an unfair 
labor practice” (Local 1976, United Brotherhood of Car- 
penters v. NLRB, 357 U.S. 93, 108). 


CONCLUSION 


It is respectfully submitted that, for the reasons stated 
above, the Board’s Order herein, insofar as it directs the 
Union to refrain from insisting upon a performance bond, 
should be set aside. 


Respectfully submitted, 


Hersert S. THatcHer 
James F. Carrotn 
1009 Tower Building 
Washington 5, D. C. 
Counsel for Petitioners 
September 29, 1960 
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and the Company refused to agree that the contract 
contain a clause requiring the Company. to post a 
$5,000 performance bond to be forfeited to the Union 
if the Company committed a substantial breach of con- 
tract. Under the decision in N.L.R.B. v. Wooster- 
Division of Borg-Warner Corp., 356 U.S. 342, insist- 
ence that a contract contain’a clause not dealing with 
wages, hours, or other terms or conditions of employ- 
ment constitutes a refusal to bargain. The sole issue 
in the case is whether the Board properly held that 
a performance bond was not a term or condition of 
employment. 

Borg-Warner holds that a clause regulating the 
manner under which the Union could call a strike 
was not a “term or condition of employment,’’ and 
that insistence thereon constituted a refusal to bar- 
gain. The Fifth Circuit reached a similar result with 
respect to an employee’s demand that a union assure 
its financial responsibility by consenting to be sued. 
N.L.RB.B. v. Dalton Tel. Co., 187 F. 2d 811, certiorari 
denied, 342 U.S. 824. The considerations under- 
lying those decisions require the same result here, 
as both the language of the Act and its legislative 
history show that Congress was concerned with the 
making of agreements, and not with the financial 
status or responsibility: of the parties thereto. 
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ARGUMENT 
The Board properly concluded that petitioners violated Sec- 
tion 8(b)(3) of the Act by insisting as a condition to agree- 
ment that the collective bargaining contract contain a 
provision requiring the Company to post a performance bond 


1. The issue defined 


The law is well settled that neither the employer nor 
the union in the course of collective bargaining can 
condition willingness to negotiate or contract about 
matters which are within the area of compulsory bar- 
gaining upon the other party’s acceding to demands 
which are outside that area. As the Supreme Court 
stated in N.L.R.B. v. Wooster Division of Borg- 
Warner Corp., 356 US. 342, 349: 

Read together [Sections 8(a)(5) and 8(d)], 
these provisions establish the obligation of the 
employer and the representative of its employ- 
ees to bargain with each other in good faith 
with respect to “wages, hours, and other terms 
and conditions of employment * * *.”? The 
duty is limited to those subjects, and within 
that area neither party is legally obligated to 
yield. Labor Board v. American National 
Insurance Co., 343 U.S. 395. As to other mat- 
ters, however, each party is free to bargain or 
not to bargain, and to agree or not to agree. 
The Company’s good faith has met the re- 
quirements of the statute as to the subjects of 
mandatory bargaining. But that good faith 
does not license the employer to refuse to enter 
into agreements on the ground that they do not 
include some proposal which is not a manda- 
tory subject of bargaining. We agree with the 
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Board that such conduct is, in substance, a re- 
fusal to bargain about the subjects that are 
within the scope of mandatory bargaining. 
Petitioners concede (Br. 3), that they insisted upon, 
and indeed refused to sign any agreement that did not 
contain a provision requiring the Company to post a 
performance bond.’ Thus, the sole issue presented for 
review is the validity of the Board’s determination 
that a performance bond provision, of the type here 
involved, is not within the compass of the bargaining 
obligation demarcated by the statutory phrase, “wages, 
hours, and other terms and conditions of employ- 
ment,”’ and, therefore, constitutes a non-mandatory 
subject of bargaining. If the Board is correct in this 
determination, it follows under Borg-Warner that the 
Board properly concluded that petitioners violated 
Section 8(b)(3) of the Act by their insistence upon 
the inclusion of such a provision in the face of the 
Company’s refusal to yield to their demand, As this 
Court stated, applying the Borg-Warner rule: “The 
right of the union to urge a non-mandatory subject of 
bargaining ceases short of ultimate insistence.”” In- 
ternational Longshoremen’s Assn. v. N.L.RB., 107 
App. D.C. 329, 331, 277 F. 2d 681, 683. 


2'The Company had agreed to accept all of petitioners’ con- 
tractual proposals except the performance bond provision and @ 
clause imposing certain residency requirements for men em- 
ployed by the Company on jobs in areas beyond the jurisdiction 
of Local 164, the party to the contract. The Board found that 
petitioners violated Section 8(b)(3) of the Act by their in- 
sistence upon this latter proposal. The parties have stipulated 
that this Court should enter a consent decree with respect to 
that portion of the Board’s order relating to the residency 
provision (J.A. 2, 5). 


5 
2. The performance bond proposal constituted a non-mandatory subject 
of bargaining 

As the Supreme Court stated in Borg-Warner the 
subjects as to which both parties are required to 
bargain are limited to “wages, hours, and other terms 
and conditions of employment.” Section 8(d) of the 
Act. We submit that even the most cursory appraisal 
of the statutory language reveals that a performance 
bond lies beyond the scope of the phrase, for whether 
such a bond is or is not included in a contract affects 
neither ‘‘wages,”’ nor “hours,” nor any other “‘term’’ 
or “‘eondition’’ under which the employees work. To 
conclude otherwise would do violence to the common 
understanding of the import and accepted usage of 
these terms. Accordingly, on the basis of the statutory 
language alone, the Board was fully justified in con- 
cluding that the performance bond petitioners de- 
manded was not a mandatory bargaining subject. 

Furthermore, the Board’s determination is in keep- 
ing with and effectuates the statutory scheme and 
purpose. The over-all objective of the statute is to 
eliminate obstructions to the free flow of commerce by 
encouraging collective bargaining concerning “the 
terms and conditions of * * * employment.”’ Section 
1 of the Act. To this end, the Act requires the parties 
to bargain as to “wages, hours and other terms and 
conditions of employment,’’ and to incorporate agree- 
ment reached on such subjects into a contract govern- 
ing working conditions in the bargaining unit. The 
bargaining contract “provides a statement of princi- 
ples and rules for the orderly government of the 
employer-employee relationship in the future * * * a 
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modus vivendi, under which the employer and em- 
ployee are to carry on”’ (N.L.B.B. v. Highland Park 
Mfg. Co., 110 F. 2d 632, 638 (C.A. 4)), so that the 
channels of interstate commerce may be free from 
industrial unrest. A collective bargaining agreement 
does not serve the purposes of a suretyship, or even, 
as the Supreme Court has observed, a contract of 
employment. J. I. Case Co. v. N.L.R.B., 321 US. 332, 
334-335. Accordingly, the statutory requirement that 
parties negotiate in good faith toward such agree- 
ments is not limited only to prosperous employers and 
unions, or only to those which can provide substantial 
surety or guarantee for their undertaking. The flow 
of commerce can be as readily disrupted by a dispute 
involving a relatively impecunious employer or labor 
union as well as one involving large, well established 
organizations. A party’s statutory obligation to bar- 
gain does not vary depending on its appraisal of the 
financial responsibility of its bargaining counterpart. 
When the bargaining has reached a conclusion satis- 
factory to both parties as to the wages, hours, and 
other terms and conditions governing the work of the 
employees, the statutory policy demands that the 
agreement be executed and effectuated without regard 
to the financial status and responsibility of the parties. 

This is the square holding of N.L.R.B. v. Dalton 
Telephone Co., 187 F. 2d 811 (C.A. 5), certiorari 
denied, 342 U.S. 824, discussed more fully infra, pp. 
11-12. For these reasons, the Board has uniformly 
held, as it did here, that neither party to the collective 
bargaining relationship may lawfully require the 
other to post a performance bond as a condition of 
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agreement Taormina Company, 94 NLRB 884, 900- 
901, enforced, 207 F. 2d 251 (C.A. 5); Amory Gar- 
ment Co., Inc., 80 NLRB 182, 194, enforced, 24 
LRRM 2274 (C.A. 5, June 2, 1949, memorandum 
opinion, granting motion for summary enforcement) ; 
Jasper Products Corp., 21 NURB 1240, 1254; Inter- 
national Brotherhood of Teamsters, etc.. 81 NLRB 
972, 978-979, affirmed on other grounds, sub nom., 
Rabouin v. N.L.R.B., 195 F. 2d 906 (C.A. 2). 

The Board’s position on this issue is further sub- 
stantiated by the legislative history of the Act, which, 
we submit, shows that Congress did not intend to 
permit either party to the bargaining to condition 
agreement upon the other party’s willingness to in- 
clude provisions relating solely to the enforcement of 
the contract’s substantive terms. Thus, prior to the 
enactment of Section 301 of the Labor-Management 
Relations Act, 1947, the National Labor Relations Act 
never treated of the enforcement of collective bar- 
gaining agreements. As Judge (then Professor) 
Magruder said, in speaking of the Act prior to 
amendment: * 

* * * the lack of such provisions [for enforce- 
ment of collective agreements] in the National 
Labor Relations Act is not indicative of one- 
sidedness, for the Act does not deal with the 
enforcement of agreements at all, either against 
the employer or against the employee. It leaves 
the law on this matter where it stood before. 


3Magruder, A Half Century of Legal Influence Upon the 
Development of Collective Bargaining, 50 Harv. L. Rev. 1071, 
1112 (1937). 
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The failure of the Act to deal with matters relating 
to the enforcement of collective bargaining agreements 
must be deemed deliberate as Congress was fully 
aware of the objections raised by some employers that 
the Act placed them under a duty to attempt to arrive 
at agreements which could not be enforced because in 
many cases the unions involved might not be capable 
of being sued in the courts. Several of the witnesses 
who appeared before the Senate Committee on Edu- 
eation and Labor decried the lack of means to enforce 
such agreements. Hearings on S. 2926, 73d Con- 
gress, 2nd Session, pp. 342, 354-355, 534. Indeed, 
many proposed the establishment of procedures 
whereby these contractual commitments would be 
made enforceable. Hearings on S. 1958, 74th Con- 
gress, Ist Session, pp. 706, 717, 720; 70 Cong. Rec. 267. 
The closest any of these proposals came to adoption 
was the consideration given by the Senate Committee 
to a recommendation that after an agreement was 
consummated the parties could, if they chose, register 
the agreement with an appropriate government agency 
whereupon such agency would have the power to en- 
force the contract. See, comparison of S. 2929 (73rd 
Congress) and S. 1958 (74th Congress), Senate Com- 
mittee Reprint of March 11, 1935, pp. 13-14; Hearings 
on S. 1958, 74th Congress, 1st Session, p. 720. Rejec- 
tion of even such a modest proposal strongly supports 
Judge Magruder’s- conclusion that, in enacting the 
statute, Congress was not concerned with the problem 
of the enforcement of contractual commitments under- 
taken in collective agreements. Accordingly, the 
obligation to bargain imposed by the Act must be ful- 
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filled without regard to the enforceable status of 
whatever accord is achieved. 

The revisions made by the Taft-Hartley amend- 
ments merely reaffirm this earlier congressional de- 
termination that the bargaining obligation was not to 
be conditioned, in any way, by contractual demands 
relating to performance provisions. Of particular 
significance in this regard, is the fact that although 
_ Congress was well aware of the Board’s line of cases 
holding it to be ‘‘an unfair labor practice for an em- 
ployer to insist that a union incorporate or post a 
bond to establish some sort of legal responsibility 
under a collective agreement,’’* it took no action to 
change this substantive rule of law. Congress did 
not amend the National Labor Relations Act in this 
respect notwithstanding the fact that it did give spe- 
cial attention to the bargaining obligation, and, in- 
deed, defined that obligation for the first time. Sec- 
tion 8(d) of the Act. As stated in N.U.R.B. v. Gulleti 
Gin Co., 340 U.S. 361, 366: 

*** In the course of adopting the 1947 
amendments Congress considered in great de- 
tain the provisions of the earlier legislation 
as they had been applied by the Board. Under 
these circumstances it is a fair assumption 
that by reenacting without pertinent modifi- 
cation the provision with which we here deal, 
Congress accepted the construction placed 
thereon by the Board and approved by the 
courts. [Citing cases. ] 


*Senate Report No. 105, 80th Congress, 1st Session, p. 15. 
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As the Borg-Warner case shows, Congress by limit- 
ing the bargaining requirement to “wages, hours and 
other terms and conditions of employment,” (em- 
phasis supplied) indicated that not all possible terms 
of a collective agreement fell within the subjects of 
mandatory bargaining and that insistence upon the 
inclusion of a performance provision, of the kind here 
involved, could not justify a refusal to embody in a 
collective bargaining contract those terms upon which ~ 
agreement had been reached. See discussion supra, 
pp. 3-4. 

The validity of the foregoing is further attested 
by. the enactment of Section 301 of the Labor-Man- 
agement Relations Act. Thus, while declining to alter 
the Board’s rule prohibiting insistence upon a per- 
formance bond provision, Congress, at the same time, 
but in a separate title of the Act, opened up the fed- 
eral district courts as forums for the redress of 
breaches of contractual obligations undertaken in col- 
lective agreements.’ See Teatile Workers v. Lincoln 

5 Petitioners seek to justify their bargaining position by 
claiming that the demand for an indemnity bond is a neces- 
sary concomitant to the discharge of the bargaining repre- 
sentative’s duty to secure payment of the benefits to which the 
employees are entitled under the contract (Br. 11). To this 
end, petitioners’ performance bond demand provided that in 
the event of “any substantial breach” of the contract by the 
Company, the bond would be “forfeited and paid to the union” 
(J. A. 2). Apart from the fact that petitioner’s “good faith” 
belief as to the necessity for the bond is irrelevant to deter- 
mining the legality of the demand (see discussion, infra, pp. 
13-14), the utility of such a provision, inuring by its terms to 
the benefit of petitioner union, as a means of remedying possi- 


ble losses of contractual benefits sustained by the employees, 
is of questionable value. It is at best doubtful that petitioner 
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Mills, 353 U.S. 448. The congressional determination 
to treat the problem of enforcement to the limited ex- 
tent of providing’a federal forum and the insertion 
of the section dealing with this matter in a separate 
title of the Act, further supports the conclusion that 
Congress considered provisions relating to the per- 
formance of collective bargaining obligations to be 
beyond the scope of the bargaining provisions of the 
Act. : ; 

The soundness of the Board’s position here is 
affirmed by the decision of the Court of Appeals for 
the Fifth Circuit in N.L.R.B. v. Dalton Telephone 
Co., 187 F. 2d 811, certiorari denied, 342 U.S. 824. 
There, it was held that an employer had violated the 
bargaining obligation imposed by the statute by insist- 
ing, as a condition of agreement, that the union 
representing its employees register under a Georgia 
statute which made the registrants suable in the state 
courts. As in the present case, the parties in Dalton 
had achieved agreement on all the substantive terms 
of contract and there was no question that the em- 
ployer’s bargaining conduct satisfied the “good faith”’ 
standard. As in the present case, moreover, the 
demand in Dalton was put forward as a means of 
insuring responsibility under the contract. Nonethe- 


union has any standing, in either the federal or state courts 
of Florida, to remedy violations of the employees’ contractual 
rights. Associated of Westinghouse Salaried Employees v. 
Westinghouse Electric Corp., 348 U.S. 487; Hotel & Restau- 
rant Employees & Bartenders Union, Local No. $39, et al. v. 
Boca Raton Club, Inc., 73 So. 2d 867, 870 (Fla. 1954). Ac- 
cord: United Electrical Workers, Local 506 v. General Eleo- 
tric Company, 97 App. D.C. 306, 308, 231 F. 2d 259, 261. 
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ing the bargaining requirement to “wages, hours and 
other terms and conditions of employment,” (em- 
phasis supplied) indicated that not all possible terms 
of a collective agreement fell within the subjects of 
mandatory bargaining and that insistence upon the 
inclusion of a performance provision, of the kind here 
involved, could not justify a refusal to embody ina 
collective bargaining contract those terms upon which — 
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by. the enactment of Section 301 of the Labor-Man- 
agement Relations Act. Thus, while declining to alter 
the Board’s rule prohibiting insistence upon a per- 
formance bond provision, Congress, at the same time, 
but in a separate title of the Act, opened up the fed- 
eral district courts as forums for the redress of 
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lective agreements.’ See Textile Workers v. Lincoln 
sPetitioners seek to justify their bargaining position by 
claiming that the demand for an indemnity bond is a neces- 
sary concomitant to the discharge of the bargaining repre- 
sentative’s duty to secure payment of the benefits to which the 
employees are entitled under the contract (Br. 11). To this 
end, petitioners’ performance bond demand provided that in 
the event of “any substantial breach” of the contract by the 
Company, the bond would be “forfeited and paid to the union” 
(J. A. 2). Apart from the fact that petitioner’s “good faith” 
belief as to the necessity for the bond is irrelevant to deter- 
mining the legality of the demand (see discussion, infra, pp. 
13-14), the utility of such a provision, inuring by its terms to 
the benefit of petitioner union, as a means of remedying possi- 
ble losses of contractual benefits sustained by the employees, 
is of questionable value. It is at best doubtful that petitioner 


il 
Mills, 353. U.S. 448. ‘The congressional determination 
to treat the problem of enforcement to the limited ex- 
tent of providing’ a federal-forum and the insertion 
of the section dealing with this’ matter in a separate 
title of the Act,’ further supports the:conclusion that 
Congress considered provisions relating to’ the per- 
formance of ‘collective bargaining obligations to be 
beyond the scope of the bargaining provisions:of the 
Act. se wa E i 
The soundness:'of. the Board’s position here’ -is 
affirmed by the decision of the Court of Appeals for 
the Fifth Circuit in N.L.BB. v. Dalton Telephone 
Co., 187 F. 2d 811, certiorari denied, 342 U.S. 824. 
There, it was held that an employer had violated the 
bargaining obligation imposed by the statute by insist- 
ing, as a condition of agreement, that. the union 
representing its employees register. under a. Georgia 
statute which made the registrants suable in the state 
courts. As in the present case, the parties in Dalton 
had achieved agreement on all the substantive terms 
of contract and there was no question that the em- 
ployer’s bargaining conduct satisfied the “good faith’” 
standard. .As in: the present. case, moreover, “the 
demand in Dalton was put forward as a means of 
insuring responsibility under the contract. Nonethe- 
‘union has any standing, in either the federal or state courts 
of Florida, to.remedy violations of the. employees’ contractual 
i Associated of Westinghouse. Salaried Employees ve 
Westinghouse Electric Corp. 248 U.S. 487; Hotel & Restau- 
rant Employees. & Bartenders Union, Local No. $89, et al. Ve 
Boca Raton Club, Inc., 78-So..2d 887, 870. (Fla. 1954). Ac: 
cord: United Electrical Workers, Local 506 y..General Eleo- 
trio Company, 97 App.-D.C. 306, 308, 231 F. 2d 259,261... ; , 
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less, the Court held in Dalton that the employer by 
insisting upon registration, had net only “left the 
sphere of ‘terms and conditions of employment,’ ”’ 
but also had created “an unlawful impediment to the 
bargaining process.”’ 187 F. 2d at 812.. In so con- 
eluding, the Court, in language correctly anticipating 
the Supreme Court’s pronouncement in Borg-Warner, 
stated: “There are certain things about which the 
parties may bargain or negotiate, but which cannot be 
insisted upon as a condition precedent to the making 
of a contract.”” Ibid" 


clause requiring 


Machinery 


Laundry 
enforcing 76 NLRB 981, 9 
drawal of pending charges 


5), 

Mfg. Co., 106 

name be omitted from 

Cotton Mills, 178 F. 2a 344, 346-847 (CA. 5) 

non-union employees should vote on contract negotia' 
union); McQuay-Norris Mfg. Co. v. NIRB., 116 F. 2d 748, 
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Petitioners seek to’ avoid this resultand justify 
their bargaining position by stating ‘that “the Union- 
insisted upon the performance bond clause because it 
honestly believed it to be an indispensable one’’ (Br. 
9). They further attempt to bolster their position by 
asserting that the proposal could have been lawfully 
included im the contract and by claiming that the 
inclusion of such a provision would diminish the 
occurrence of strikes. These contentions were also 
made with respect to the strike-vote proposal which 
the Supreme Court held to be beyond the seope of the - 
bargaining obligation in the Borg-Warner case. 
Thus, as the Court noted, the demand there was made. 
in “good faith’’—i.e. the Company considered it to be 
“mdispensable’’ to its interest to' obtain the strike- 
vote clause in the contract. 356 U.S. at 349. More- 
over, 2 strike-vote provision is more apt to reduce the 
possibility of strikes beeause it operates as a direct 
limitation upon the union’s power to call the men 
out; whereas, a performance bond has, at best, a 
tangential relationship to the problem. Furthermore, 
petitioners’ contention respecting the lawfulness of 
the bonding clause has already: been disposed of by 
the following statement of the Court in Borg-Warner 
(sbid.) : 

Each of the two controversial clauses is lawful 
in itself.. Each would be enforceable if agreed 
to by the union. But it does not follow that,” 


700-751 (CA. %); certiorari denied, 313 U.S. 565 (insistence on 
clause 


recognizing certified bargaining agent as exclusive rep- 
resentative only for those employees affiliated with it); see also 
H. J. Heinz Co. v. NLRB., 311 U.S. 514 (refusal to reduce 
agreement to written form). 
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because the Company may propose’ these 
clauses, it can lawfully insist upon them .as:@ 
condition to any agreement. [Footnotes omit- 
ted.]” s PAC 

Nor is petitioners’ case advanced by the fact that per- 
formance clauses have been included in agreements 
with other employers. Here, again, the same was true 
of the strike-vote proposal in Borg-Warner. 356 
U.S. at 359, n. 2. a 
Finally, the cases upon which petitioners rely (Br. 
26) are readily distinguishable on the obvious ground, 
that the bargaining subjects presented therein clearly, 
fell within the statutory command. Thus, as the 
Courts of Appeals, including this Court, noted, the 
stock purchase plan (Richfield Oil Corp. v. NLB.B.; 
97 App. D.C. 383, 231 F. 2d 717), the profit sharing 
plan (N.D.B.B. v. Black-Clawson Company, 210 F, 
24 523 (C.A. 6)), and the Christmas bonus (N.L.B.B. 
vy. Niles-Bement-Pond Company, 199 F. 2d 713 (C.A: 
2)), all were part of the remuneration accorded, 
the employees for their services, and hence came 
within the bargaining obligation relating to “‘wages.”? 
In like manner, in Lehigh Portland Cement ¥; 
N.LREB., 205 F. 2d 821 (C.A. 4), the court, held. 
that the subject of rent rates paid in employer 
owned houses was within the scope of the bargaining 
duty because the fact that the rents paid by the em- 
ployees were below the prevailing rate “eoupled with 


*The Court’s statement also refutes petitioners’ contention 
(Br. 7, 8, 10) that the only bargaining demands which fall be- 
yond. the compass of the bargaining obligation set forth: in 
Sone relate to proposals transgressing other provisions 
of the Act. 
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- the convenience of living nearer to the place of work 
| than; the great majority of the employees has- given 
| the occupants of the company’s houses substantial 
- advantages which. undoubtedly affected their condi- 
tions of employment.” 205 F. 2d at 823. Similarly 
distinguishable, as the Supreme Court noted in Borg- 
Warner, 356 U.S. at 350, is the Board’s rule that a 
 no-strike clause constitutes a mandatory subject of 
bargaining.’ Such a provision governs directly 
| -whether or not the employees will work, and “regu- 

- lates the relations between the employer and the 
employees”’ (356 U.S. at 350). 

In short, once the parties had reached agreement on 
all matters governing wages, hours, and the other 
terms and conditions under which the employees were 
to work, Section 8(d) of the Act required them to 


execute the contract. Neither party could lawfully 
defer execution of an agreement covering those mat- 
ters by insisting that the agreement also include pro- 
visions concerning the financial responsibility of the 
parties. 


8 Shell Oil Company, 77 NLRB 1306. 
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CONCLUSION 
For the foregoing reasons, it is respectfully re- 
quested that the petition for review be denied, and 


that the Board’s order be enforced in full. 
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Decorators and Papertiangers of America, AFL-CIO and 
Local Union No. 1287 and 1010 thereof (Petitioners 
herein) 1/ received July 29, 19599. -2+-ee2eee 21-3 


9. Answer of Local 164, Brotherhood of Painters, Decorators 
and Paperbangers of America, AFL-CIO, and David W.. Johns 
(Petitioners herein) 1/ received July 30, 1959 2 ee 1 -% 


~ 6 ° ee Adm aoe te tat - 
—— sos Sage f ~ ? 


T/ Petitioners herein were Respondents: irithe Proceeding before- 
the Board. 


- Pleadings (Conta) CERTIFIED RECORD 


Regional Director's order amending complaint, rescheduling 
date and place of hearing dated September 22, 1959 cele L-3 


Answer of Local 164, and David W. Johns to amended 
complaint received September 28, IID se om ol eal 0h & 1-2 


Answer of the International, Local 1287 and Local 1010) 
to the amended complaint received October 1,°1959 . 2... 


Copy of order transferring cases to the National Labor : = sy 
Relations Board dated November 30, 1959 . 2. 2s ofe be 


Stipulation, “datéd October 29, 1959, entered into by vertias” 
waiving hearing, issuance of Intermediate Report and Decision 
and Order; setting forth documents constituting record; request-~ 
ing permission to file briefs and withdrawing answers with <. 
stipulation of facts attached . - - . 24+ s 6 sees ols “9 


Settlement Stipulation dated October 29, 1959, providing tor 
the issuance of an order by the Board and consenting -to the 
entry of a decree by any United States Court of Appeals for 
any appropriate circuit ....2s.eceecccccrscseaecdl=-§ 


Copy of decision, order approving stipulation and transferring 
case to the Board, findings. of fact and order issued by the 
National Labor Relations Board on March 7; 1960 2S 19 - 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

LOCALS 164, 1287, 1010, BROTHERHOOD ) 

OF PAINTERS, DECORATORS, AND PAPER- ) 

HANGERS OF AMERICA, AFL-CIO: et al, ) 


Petitioner, 


NATIONAL LABOR RELATIONS BOARD, 


) 
) 
) 
ve ) No. 15,643 
) 
) 
) 
) 


Respondent. 


The undersigned certifies that one copy of the Board's certified 
list in the above case was this day served by first class mail upon the 


following parties at the addresses listed below. 


Herbert S. Thatcher, Esquire 
1009 Tower Building 
Washington 5, D. C. 


Edwin Coffee, Esquire 
Professional Building 
Jacksonville, Florida 


/s/ Marcel Mallet-Prevost 
Marcel Mallet-Prevost 
Assistant General Counsel 

NATIONAL LABOR RELATIONS BOARD 


Dated at Washington, D. C. 


this 9th day of May, 1960. 


UNITED “STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA ¢yRGHBrates Court Of Appeal 

oe = For the 
ee Pin iaee District “of Columbia, Cirewt 
LOCALS 164, 1287; 1010, BROTHERHOOD: OF PAINTERS, 


DECORATORS, “AND PAPERHANGERS OF AMERICA, AFL-CIO; BuED MAY ~ 9 1960 


INTERNATIONAL BROTHERHOOD OF PAINTERS, D wy 

AND. PAPERHANGERS OF AMERICA, AFL-CIO; AND DAVID W. ) ) pdarwl’ 

JOHNS, AGENT FOR LOCAL 164, : 
Petitioners, 

No. 15,643 


Ve 


NATIONAL LABOR RELATIONS. BOARD, 


SUSU SOOO 


Respondent. 


CERTIFIED LIST OF THE NATIONAL LABOR RELATIONS BOARD 


The National Labor Relations Board, by its Executive Secretary, duly ~ 
authorized by Section 102.116 Rules and Regulations of the National Labor : 
Relations Board - Series 8, as amended,. hereby certifies that the list set 
forth in the Index attached hereto, consisting of two volumes, constitutes 
a full and accurate transcript of the entire record of a proceeding had 
before said Board, entitled, ‘Local 164, Brotherhood of Painters, Decorators 
and Paperhangers of America, AFL-CIO; International Brotherhood! of Painters, 
Decorators and Paperhangers of America, AFL-CIO; and David W. Johns, Agent 
and A. D. Cheatham Painting Company, Case No. 12-CB-305; Local 1287, 
Brotherhood of Painters, Decorators and Paperhangers of America, AFL-CIO, and 
International Brotherhood of Painters, Decorators and Paperhangers of 
America, AFL-CIO and A. D. Cheatham Painting Company, Case No. /12-CB-307; 


and.Local.1010,..Brotherhood..o£. Painters,.Decoratore and Paperhangereof ~~ 


America, AFL-CIO, and International Brotherhood of Painters, Decceators sae 
Paperhangers of America, AFL-CIO and A. D. Cheatham Painting Company, Case 
No. 12-CB-308.: Such transcript includes the pleadings and testimony and 
evidence upon which the order of the Board in said proceeding was entered, 


and includes also the findings and order of the Board. 


IN TESTIMONY WHEREOF, the Executive Secretary of the National 
Labor Relations Board, being thereunto duly authorized as aforesaid, has 
hereunto set his. hand and affixed the seal of the National Labor Relations . 


Board in the city of Washington, District of Columbia, this 9th day of 


May, 1960. 


s/ W. Fields 
Ogden W. Fields 
Executive Secretary 
NATIONAL LABOR RELATIONS BOARD 


FoR THE DISTRICT OF COUMBIA CIRCUIT = = 


JOHNS, AGENT FOR LOCAL 164, 
Petitioners, 
Ve 


NATIONAL LABOR RELATIONS BOARD, 


ee Oe. 


Respondent "> 
VOLUME I ; 


Stenographic transcript of testimony taken before Trial 
Examiner ‘David: London. on October 28 and 295.1959. - ariel ie 


VOLIME II - Pleadings ‘ soe 
2. Charge filed by A. D. Cheatham Painting Company (heréin-" © 
after called Charging Party) on June 2, 1959; in Case’) 

No. 12-CB-305 oe e es ond ee se dae ed «608 Sveieceswe 


Charge filed by Charging Party on June 11, 1959 in = 
Case No. 12-CB-308 oe 960 ee © see Se dwle eee cecoewoNs 


Charge filed by Charging Party.on June 12, 1959 © 
in Case No. 12-CB=-307 ..6 2 0 0 0 oe 0 oe kb m0 0 


First amended charge filed by Charging Party.in' 
Case No. 12-CB=307 on’ July 16, 1959 . heel tact oe © @. 


First amended charge filed. by Charging Party.in. ~~: 
Case No.. 12-CB-305. on July 16, 1959 ~ - » © -e0 # 


Pirst amended charge filed by Charging Party on’ ~ 
July 16, 1959 in Case No. 12-CB-308 5.2 2 0 226 6) 


of ae 


Regional Director's order. consolidat saees 


Answer of International Brotherhood of Painters, 

Decorators and Paperhangers of America, AFL-CIO and |<. 

herein) 1/ received July 29, 1959 . - 0 s/s) s)20 sie’ 
9. Answer of Local 164, Brotherhood of Painters; ‘Dec 

ana Paperhangers of America, AFL-C10, and David:W. ; 

(Petitioners herein) 1/ received:July 30, 1959 ~ «+ -1. 


RI 


- Pleadings (Cont'd) CERTIFIED RECORD 


Regional Director's order amending complaint, rescheduling 
date and place of hearing dated September 22, 1999.2. -- 1-3 


Answer of Local 16%, and David W. Johns to amended 
complaint received September 28, 1959 --+-+-+e-ss°-> 1-2 


Answer of the International, Local 1287 and Local 1010 
to the amended camplaint received October 1, 1959 . - + + 1-2 


Copy of order transferring cases to the National Labor: = =: .+ 
Relations Board dated November 30, 1959 . 2+ eeeeee 1- 


2 


Stipulation, @atéd October 29, 1959, entered into by parties 
waiving hearing, issuance of Intermediate Report and Decision 
and Order; setting forth documents constituting record; request- 
ing permission to file briefs and withdrawing answers with 
stipulation of facts attached... 2-2 ceecc eee ees 1-9 


Settlement Stipulation dated October 29, 1959, providing for 
the issuance of an order by the Board and consenting to the 
entry of a decree by any United States Court of Appeals for 
any appropriate circuit ....2-seecce cr ese cel 8 


Copy of decision, order approving stipulation and transferring 
case to the Board, findings of fact and order issued by the 
National Labor Relations Board on March 7, 1960......-1-219 


UNITED STATES COURT OF: APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
LOCALS 164, 1287, 1010, BROTHERHOOD 
OF PAINTERS, DECORATORS, AND PAPER- 
HANGERS OF AMERICA, AFL-CIO: et al, 
Petitioner, 
ve 


No. 15,643 


NATIONAL LABOR RELATIONS BOARD, 


INS IY we 


; 


CERTIFICATE OF SERVICE 


The undersigned certifies that one copy of the Board's certified 
list in the above case was this day served by first class mail upon the 


following parties at the addresses listed below. 


Herbert S. Thatcher, Esquire 
1009 Tower Building 
Washington 5, D. C. 


Edwin Coffee, Esquire 
Professional Building 
Jacksonville; Florida 


/s/ Marcel Maliet-Frevost 
Marcel Mallet-Prevost 
Assistant General Counsel 
NATIONAL -LABOR 


Dated at Washington, D. C. 


this 9th day of May, 1960. 


